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ADJUSTMENT. 


§ 155. Fire.— Waiver—Other Insurance.—Proofs of Loss.— 
Evidence of.—An adjustment, made with full knowledge of the 
fact that other insurance had been procured without consent, is 
a waiver of the policy condition requiring such consent. 

Egan vs. Aitna F, & M. Ins. Co., W. Va. 8S. C. A.; Webster vs. Phenix 
Ins. Co., 37 Wis., 57; Hayward, assignee, vs. National Ins. Co., 52 Mo., 
181. 

Evidence that the secretary came on to adjust the loss, that he 
had the goods invoiced ; that he apportioned the loss among the 
companies, that he sanctioned an indorsement of the amount of 
liability on the backs of the policies, and directed the prepara- 
tion of a paper headed “ Adjustment of losses,” made out in du- 
plicate, and one copy given to plaintiff, and afterward told plain- 
tiff “ We have done the best we could for you—we could not give 
you any more,” is valid evidence of an adjustment by the company. 
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Where the proofs of loss was submitted to the secretary, and 
indeed made out under his direction, and when returned he did 
not object because a notary’s certificate was not attached, but 
proceeded to adjust the loss to his own satisfaction, this was a 
waiver of the policy requirements that notice must be given of 
other insurance, and that proofs of loss must be accompanied 
with a notary’s certificate. 

Levy vs. Peabody Ins. Co. 

Rep’d Jour’l, p. 769. 


EVIDENCE. 


§ 156. Lire.— Admissibility of.—Age of Insured.—The appli- 
cation stated the age of insured at 62. The affidavit of one N. 
accompanying the proofs of death, stated the age at between 66 
and 70 according to the best of his judgment. There was noth- 
ing in the policy requiring proof of age except a memorandum 
indorsement that a certificate of age would be required, which, 
however, formed no part of the contract. Held, that evidence of 
N. was admissible to prove that he was mistaken. 

MeMasters vs. Ins. Co. of N. A., 55 N. Y., 222; Hubbard vs. Hartford 
F. Ins. Co., 83 Iowa, 325; Aitna F. Ins. Co. vs, Allen, 48 Ill., 431; Comm. 
F. Ins. Co. vs. Huckenburger, 52 Ill., 464. ; 

Held, that notice of such evidence before the trial, was not 
necessary. 

Campbell vs. Charter Oak F. & M. Ins. Co., 10 Allen, 213 ; and Irving vs. 
Excelsior Ins. Co., 1 Bosw., 500, distinguished. 

Held, that entries of the age of insured made by the secretary 
of a lodge in the minute-book before the insured became a mem- 
ber, and which do not state that they were made on the faith of 
any representations by the insured, are simply declarations of a 
third party which are not admissible as evidence of the age. 

Connecticut Mut. Life Ins. Co. vs. Schwenk. 

Rep’d Jour’l, p. 787. U. 8, 8.C. 


§ 157. Fire.—Of Assessments.—An offer to show that the 
company did not sustain the alleged losses for the payment of 
of which the assessment in controversy was made ; or, if so sus- 
tained, that they had been paid by assessments made and col- 
lected prior to the assessments in question, should be made in 
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clear and specific terms. If the insured can show fraud or clear 
mistake in making the asssessments, it will constitute a defense. 

Jones vs. Sisson, 6 Gray, 288; People’s Equitable Mutual Fire Ins. Co. 
vs. Stone, 9 Allen, 483 ; Hummell & Co.’s Appeal, 2¢ P. F. Smith, 320. 


Buckley et al. vs. Columbia Ins. Co. 
Rep’d Jour’l, p. 636, Pa. 8. C. 


MORTGAGE. 


§ 158. Frre.—Furchase of to offset Policy.—Liability.—The 
K. Insurance Company issued a fire insurance policy of $1,000 
to C., on his interest in a certain building. After the destruction. 
of the building by fire, and the accruing of a liability on the 
policy, the company, for the consideration of $1 and its due-bill 
for $500, bought a mortgage of $1,000 on the premises, for the 
payment of which C. was bound, and sought to offset the mort- 
gage against the policy. C. at the time was insolvent, and the 
premises after the fire no security for the mortgage. Held, that 
the circumstances warranted a finding that the company pur- 
chased the mortgage not as an investment of its funds, but simply 
for the purpose of offsetting the policy, and that under section 29 
of chapter 93 of Laws 1871, page 235, of Kansas, which author- 
izes fire insurance companies to “invest their capital and funds 
accumulated in the course of business in bonds and mortgages,” 
such an insurance company has no power to purchase upon cre- 
dit the mortgage obligation of one insured by the company, and 
entitled to indemnity for a loss, for the purpose of setting off such 
mortgage against the policy? 

Dartmouth College vs. Woodward, 4 Wheat., 518; Smith vs. Alabama L, 
Ins. & T. Co., 4 Ala. N. S., 558; Ins. Co. vs. Ely, 5 Conn., 560; F. & M. 
Bank vs. Baldwin, Sup. Ct. of Minn., Alb. L. J., 1876, p. 391 ; Strauss vs, 
Eagle Ins. Co., 5 O. St., 59. 


Kansas Ins. Co. vs. Kraft. 
Rep’d Jour’l, p. 587. 


NOTICE. 


§ 159. Fire—TZo Agent not Notice to Company.—Evidence.— 
Assessment.—Notice by the insured, to the agent of a mutual com- 
pany, of his desire to be no longer insured, does not destroy the 
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relation. Such notice is not notice to the company. Evidence 
of such notice was properly rejected. The insured is entitled to 
notice of assessments upon his premium note before suit for the 
same. The fact as to such notice is a question for the jury. 

Thornton et al. vs. Western Reserve Farmers Ins. Co., 7 Casey, 592, distin- 
guished. 


Buckley et al. vs. Columbia Ins. Co. 
—§ 157 


$160. Fire.—TZo Agent—Forthwith—The policy provided 
that the assured should forthwith give notice of loss through the 
general agent. Notice was given to the local agent two days 
after the fire, by whom it was forwarded to the company and 
acted upon within a few days. Held, that the local agent may be 
regarded as acting for the insured, and there was substantial com- 
pliance with the requirement that notice should be given to the 
general agent. Held, that “ forthwith ” only required that notice 
should be given within a reasonable time under all the circum- 
stances, and this requirement was complied with. 


Bennett vs. Lycoming Ins. Co., N. Y. C. A., 6 Ins. L. J., 189. 


Brink et al. vs. Hanover Fire Ins. Co. 
Rep’d Jour’l, p. 707. 


PLEADING. 


$161. Fme—dJurisdiction—Allegation of Interest and <Ad- 
jusiment.—The appearance, by a corporation, in a plea to the ju- 
risdiction of the court, should not be in person or by attorney, 
but may be by its president. 

Cases of Osburn vs. U. S. Bank, 8 Wheat., 829,830 ; Chitty’s Pleadings, 
vol. 1 (7th Eng., 16th Amer. ed.,) p. 777-8, p. 444 ; Bacon’s Abridg., vol. 1, 
p. 2; Robinson’s Pr., vol. 5, p. 23, distinguished. 2 Sanders’ Rep., 21 ; Hor- 
ton & Horton vs. Townes, 6 Leigh., 58; Guild vs. Richardson, 6 Pick., 371 ; 
1 Chitty, 444 ; Mockey vs. Gray, 2 Johns., 192 ; 6 Dana, 108. 

The proper conclusion of such a plea is whether the court can 
or will take further cognizance of the action, and not the ac- 
tion abate and be dimisssed. 

Chitty on P., vol. 1, p. 461; Rob. Pr., vol. 5, p. 23; Horton vs. Townes, 6 
Leigh., 58. 
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The averments in such a plea, as in all other pleas, of all the 
material facts, should be direct and positive, and not by way of re- 
cital. The affidavit to the facts stated in such a plea should be 
positive, and not as the plaintiff believes. 

Jackson vs. Webster, 6 Mum., 462, distinguished. 


The averments in such a plea of the location of the 
principal office of the corporation and of its president’s residence, 
should be as of the time the action was brought. 

5 Rob. Pr., p. 23-24. 


Such a plea must be certain to every intent, and all the old 
strictness of the common law, both as to their form and sub- 
stance, is still required, and a failure of such a plea in any of the 
particulars above indicated would be fatal, and such defective 
plea should, on motion of the plaintiff, be stricken from the 
record. 

Horton & Horton vs. Townes, 6 Leigh., 58 ; May vs. State Bank of N. C., 
2 Rob. R., 60. 

In an action of assumpsit on a policy of insurance, it is neces- 
sary for the plaintiff to allege an interest in the property insured, 
which is insufficiently done by the allegation that the defendant 
insured the plaintiff's property. Cases considered and discussed : 

Nantes vs. Thompson, 2 East, 385; Crawford et al. vs. Hunter, 8 T. R., 
14; Rhind vs. Wilkeson, 2 Taunton, 238 ; Cousins vs. Nantes, 3 ib., 513; 
Page vs. Fry, 2 Bos. & Pul., 240; Cohen vs. Wannot, 5 Taunton ; 101; 1 
Eng. Com. L. R., 26; Powles and others vs. Janes, 11M. & W. R., 10; 
2 Rob. Practice, 302 ; May on Ins. 22, 7, 117, 587; 3 Kent, 371 ; 2 Green- 
leaf on Ev., 3 404; Flanders on Fire Ins. 17, 376; Rising Sun Ins. Co. 
vs. Slaughter et al., 20 Indiana Reports, 526 ; Fowler vs. New York Indem- 
nity Ins. Co., 23 Barbour, 143, 26 N. Y. R., 422; Freeman vs. Fulton F. 
Ins. Co., 38 Barb., 258 ; Burr vs. Mutual Benefit Life Ins. Co., 23 N. Y., 
516; Howard vs. Albany Ins. Co., 3 Denio, 310 ; Murdock vs. Chenango 
County Mutual Ins. Co.,2 Comst., 210 ; Peabody vs. Washington County 
Mutual Ins. Co., 20 Barb., 340; Granger vs. Howard Ins. Co., 5 Wend., 
202 ; Lane vs, Maine Mutual Fire Ins. Co., 12 Maine R., 44. 

Such a declaration having alleged that the loss was to be paid 
in 60 days after proof and notice, given the defendant in the man- 
ner required by the policy, it is necessary for the declaration to 
allege this manner, and that such proof and notice were accord- 
ingly given, and a failure to make the allegations or the allega- 
tion of interest, is fatal to the declaration on general demurrer. 
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Simmons vs. Ins. Co., 8 W. Va., 474. 

In an action of assumpsit, based on the adjustment of the loss 
incurred by the fire, it is necessary to allege that the adjustment 
was made with the defendant, and this is insufficiently done by 
an allegation that it, the adjustment, was made with an agent of 
the defendant, and it is also necessary to allege that the defendant 
promised to pay the amount of such adjustment, and a failure to 
make such allegations is fatal to the declaration on general de- 
murrer. 

Mills vs. Pacific R. R. Co., 35 Mo., 164 ; Winston’s Ex’orvs. Francisco, 2 
Wash., 187 ; Sexton vs. Homes, 3 Munf., 556; Cooke vs. Simms, 2 Coll., 
47 ; Moody vs. Hannoy, 6 Munf., 506; Mingo vs. Brown, 12 Rich., (26,) 
279 ; Muldrows vs. Tappan, 6 Mo., 276; McNulty vs. Collins, 7 Mo., 69 ; 
and Gideon, Burton & Co. vs. R. H. Lee and J. F. Handsford, Va. 8. C. 

Quarrier vs. Ins. Co. 

Reported Jour’, p. 741. W. Va. 8. C. 


§ 162. Fire.—Allegation of Waiver.—Other Inswrance.—In 
American pleadings, it is not necessary to specifically allege waiver 
in the pleadings in order to prove it on trial, though it is still re- 
quired in English courts. 


West Rockingham Mut. Ins. Co. vs. Sheets & Co., 26 Gratt., 874 ; 4 Rob. 
Pr., 443, and 2 Smith’s Leading Cases, Wallace’s Notes, p. 74, and cases 
cited ; Ketchum vs. Protection Ins. Co., 1 Allen, (New Brunswick Re- 
ports ;) Lycoming County Mutual Ins. Co. vs. Shellenberger, 44 Penn. St. 
R., 259; Blakely vs. Grant, 6 Mass,, 388 ; Whiteford vs. Burckinger, 1 
Gill, 143 ; Duval vs. Farmer’s Bank, 9 Gills & J., 31; Norton vs. Lewis, 
2 Conn., 480 ; Taunton Bank vs. Richardson, etc., 5 Pick., 444; Norton vs. 
Lewis, 2 Conn., 480; Patton vs. McFarland, 3 Penrose & Watts, (Pa.,) 
419 ; Shirley vs. Fellows, Wadsworth & Co., 9 Porter, 300 ; McVeigh et al. 
vs. Bank of the Old Dominion, 26 Gratt., 785. See also Campbell vs. Bates, 
11 Conn.,- 478 ; Spaure vs. Baltzel, 1 Florida R., 302 ; Windham Bank vs. 
Norton, 22 Conn., 213. 

The company defendant filed a special plea alleging non-per- 
formance of a policy condition requiring notice of other insur- 
ance. Held, that a permission to the plaintiff to file three spe- 
cial replications alleging facts that would constitute a waiver was 
not error. 


* 


Levy vs. Peabody Ins, Co. 





Policy. 


POLICY. 


$163. Fire.—Construction.— Other Insurance.— Change of 
Title—Description—A provision in a policy, that the assured 
shall recover such a portion of the loss only as the sum assured 
bears to the whole amount of insurance, refers to the whole 
amount of insurance at the time of the loss, and does not im- 
pliedly require the assured to keep up other insurances on the 
property which were in existence when the policy issued. A 
policy contained a provision, that if the assured should make 
any other insurance on the property, or any part thereof, or if 
the property should be sold or transferred, or any change should 
take place in the title or possession thereof, without the com- 
pany’s consent, the policy should be void ; and also a provision 
that when the property has been sold or otherwise disposed of, 
so that all the interest on the part of the assured has ceased, the 
insurance on such property should terminate. Held, that the 
insurance on the entire property is not, by this provision, for- 
feited by a sale of a portion of the property without the consent 
of the company. 

Philadelphia, Wilmington and Baltimore R. R. Co. vs. Howard, 13 How- 
ard, 340; Rodemar vs. Hazlehurst, 9 Gill, 294 ; Dibol & Plant vs. W. & E. 
H. Minot, 9 Iowa, 403 ; Smith, Leading Cases, v. 1, p. 42; Brown vs. Vind, 
3 Md., 533 ; Withers vs. Reynolds, 2 Barnewell & Adolphus, 882 ; Miner vs. 
Bradley, 22 Pick., 457; Cunningham vs. Monell, 10 Johns., 203; Byram vs. 
Peabody Ins. Co., 8 W. Va., 605; Gould vs. York County Mutual Fire Ins. 
Co., 47 Maine, 403 ; Lovejoy vs. Augusta Mutual Fire Ins. Co., 45 Maine, 
472; Brown vs. People’s Mutual Ins. Co., 11 Cush., 280; Triesmuth vs. 
Agawam Fire Ins. Co., 10 Cush., 587; Barnes vs. Union Mutual Fire Ins. 
Co., 51 Maine, 111; Lee vs. Howard Fire Ins. Co., 3 Gray, 583 ; Fire As- 
sociation vs. Williamson, 26 Pa. St., 196; Gotman vs. Pa. Ins. Co., 56 Pa. 
State R.; 210 ; Associated Fire Ins. Co. vs. Assum, 5 Md., 165 ; Lockner & 
Co. vs. Holmes Mutual Ins. Co., 17 Mo., (2 Bennett,) 247,19 Mo., 628 ; and 
in Clarke vs. New England Mutual Fire Ins. Co., 6 Cush., 342 ; May on 
Ins., 303, 304 ; Lane vs. Maine Mutual Fire Ins. Co., 3 Fairf., (Me.,) 44; 
Hobbs et al. vs. Manuf. Ins. Co., 1 Sneed, (Tenn.,) 444, and Wolf vs. Secu- 
rity Fire Ins, Co., 39 N. Y., 49. 

A policy contained a provision, that if the interest of the as- 
sured is not truly stated, or be other than the entire, .uncondi- 
tional and sole ownership, and must be so expressed in the policy 
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under penalty of its forfeiture. Held, the policy is not rendered 
void by the fact that it simply describes the property as the pro- 
perty of the assured, and fails to mention that there was at the 
time the policy issued, a deed of trust on the property insured, 
no inquiry having been made about the state of the title. 


Shepperd vs. Union Mut. Fire Ins. Co., 38 N. H., 232; Folsum vs. 
Belknap County Mut. Fire Ins. Co., 10 Fost., (N. H.,) 231 ; Howard Ins. 
Co. vs. Bruner, 28 Penn. St., (11 Harris,) 50 ; Jackson vs. Massachusetts 
Mut. Fire Ins. Co., 23 Pick., (Mass.,) 418 ; Conover vs. Mutual Ins. Co. of 
Albany, 3 Denio, (N. Y.,) 254 ; Tittemore vs. Verm. Mut. Ins. Co., 20 Ver- 
mont, 546; Same case, 1 Comstock, (N. Y.,) 290; Pollard vs. Somerset 
Mut. Fire Ins. Co., 42 Me., 221; Smith vs. Monmouth Mut. Fire Ins. Co., 
50 Me., 96 ; Dutton vs. New England Mut. Fire Ins, Co., 9 Fost., (N. H.,) 
153 ; Rollins vs. Columbian Mut, Fire Ins, Co., 5 Fost., (N. H.,) 200 ; Rice 
et al. vs. Tower & Frei, 1 Gray, 426 ; May on Ins, p. 294. 

Cases of McCullock vs, Ind. Mutual Fire Ins. Co., 8 Blackf., 50; Indiana 
Mutual Fire Ins. Co. vs. Coquellard, 2 Carter, 645; Western Mass. Ins. Co. 
vs. Ricker, 10 Mich., 279, distinguished. 


Where no special inquiry is made, a statement that the property 
is his is sufficient. 
Flanders on Fire Insurance, 372-375 ; Strong vs. Manufacturers Ins. Co., 


10 Pick., 40; May on Insurance, 310 ; Cumberland Valley Mut. Pro. Co. 
vs. Jai, 48 Pa. St. R., 374; May on Insurance, 313. 


Quarrier vs. Ins. Cos. 
—f 161. 


§ 164. Fime.— Effect of Renewals.—Renewals, although amount- 
ing to a new contract, in no way change the terms and condi- 
tions of the policy, except as they continue it in force. The 
rights of the parties are to be determined by the original instru- 
ment. 


Aurora F. & M. Ins. Co. vs. Kranich. 
Rep’d Jour’l, p. 676. Mica. 8. 0. 


PREMIUM NOTE. 


$165. Fime.—Non-payment of <Assessment.— Waiver of For- 
feiture—A member of a mutual insurance company is liable on 
his premium note for assessments made by the company until 
the insurance is ended by one or the other party by notice, de- 
mand, surrender or cancellation. Mere non-payment of an as- 
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sessment does not terminate such liability of the insurance, al- 
though the policy provides that if an assessment be not paid 
within thirty days, the policy shall be void. The company may 
waive such forfeiture by making and demanding a subsequent as- 
sessment, which thereby becomes due. 

Pearson vs. Chapin, 8 Wright, 9; May on Ins., 3553 ; Flanders on In- 
surance, 28, section 8 ; p. 147, section 5; Atlantic Ins. Co. vs. Goodsell, 35 
N. H., 328; Neeley vs. Onondaga County Ins. Co., 7 Hill, 50, andin Hyatt, 
Receiver, etc., vs. Wait et al., 37 Barb., 29; Wilson vs. Trumbull Mutual 
Fire Ins. Co., 7 Harris, 372; Finley et al. vs. Lycoming County Mutual Ins. 
Co., 6 Casey, 311; Hummel & Co.’s Appeal, 28 P. F. Smith, 320. 

Columbia Ins. Co. vs. Buckley et al. 

Rep’d Jour’l, p. 631. 


PROOFS OF LOSS. 


§ 166. Fire.—Delay in Objecting to.—Waiver—A delay in 
objecting to formal defects in the preliminary proofs under the 
condition of a policy of insurance, which might be obviated in 
time to preserve the right of action if made promptly, is evidence 
of a waiver of such defects. 

Janes vs. Mechanics Ins. Co., 7 Vroom, 29 ; State Ins. Co. vs. Maakens, 
9 Vroom, 564; Basel vs. Humboldt Ins. Co., 6 Vroom, 429; Taylor vs. 
Roger Williams Ins. Co., 51 N. H., 50. 

There was a delay from December 15, 1874, to January 30, 
1875, in making a return of the proofs with notice of defects. 
At that time it was too late to complete the proofs and retain 
the right of action under the policy. 

The company had sixty days after the proofs were furnished, to 
make payment of the loss, and the suit was required to be brought 
in twelve months after the loss. This time expired February 13, 
1875, the day on which the action was brought. Held, that the 
delay was unreasonable, and a waiver of the defects. 

Hibernia Mut. F. Ins. Co. vs. Meyer. 

Bep’d Jour'l, p. 699. N.J.0.E. 


$167. Frire.—Delay.— Waiver.—Acts of Agents.—The policy 
required that the insured should “ as soon after as possible,” fur- 
nish proofs of loss, etc. Held, that the company might not do any- 
thing to induce delay or neglect on the part of the insured and 
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then claim advantage from its own act, but it could keep silent 
and not speak, and if they were not furnished in time it would be 
absolved from liability. 

Underwood vs. Farmers’ Joint Stock Ins. Co., 57 N. Y., 500; Bumstead 
vs. Div. Mut. Ins. Co., 12 N. Y., 81; Worsley vs. Wood, 6 T. R., 710. 

Held, that the words, “ as soon after as possible,” are not to be 
literally construed ; they must have a reasonable construction and 
require that the proofs should be furnished with reasonable dili- 
gence, all the circumstances considered. What would be a rea- 
sonable time, where the facts are undisputed, is 4 question of 
law for the court. 


Inman vs. Western Ins. Co., 12 Wend., 452 ; Trask vs. Ins. Co., 29 Pa., 
198 ; Craig vs. Parkes, 40 N. Y., 181; Bennett vs. Lycoming Ins. Co., N. 
Y. C. A., (6 Ins. L. J., 189. 

But in case of evidence tending to show obstacles in the way, 
and reasonable diligence in overcoming them, it is a question of 
mixed law and fact for the jury under instructions. A special 
agent was sent to examine into the loss, who declared to the in- 


sured after an investigation that there was fraud, and it was ques- 
tionable whether they did not fire the store.. Subsequently the 
insured met the general agent, who stated that he was informed 
that there was fraud, that the building was fired, and the loss 
overestimated, but payment was neither demanded nor refused, 
nor any reference made to proofs of loss. Subsequently, on the 
16th of February, proofs were presented at the home office, and 
payment was demanded, which was refused solely on the ground 
of fraud, The fire occurred in November and the proofs were 
completed on the 8th of January; no reason for the delay in 
their presentation was offered. Held, that the suspicions ex- 
pressed should have made the insured scrupulously exact to com- 
ply with the policy requirements. Held, that the refusal of pay- 
ment solely on the ground of fraud was not a waiver of the 
defense that the proofs had not been furnished within a reason- 
able time. The insured had lost all rights under the policy by an 
unreasonable delay, and the company might refuse to pay for no 
reason at all, or for one out of many reasons. 


Diehl vs. Adams, 6 Mut. Ins. Co., 58 Penn., 452; Trask vs. Ins. Co., 29 
Pa., 198 ; Patrick vs. Ins. Co., 43 N. H., 621 ; Beaty vs. Ins. Co., 66 Pa., 9 ; 
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Underwood vs. Farmers’ Joint Stock Ins. Co., supra ; Bennett vs. Lycom- 
ing Ins. Co., supra. 


Brink et al. vs. Hanover F. Ins. Co. 
—$§ 160. 


$168. Fire.— Waiver.— Failure to Furnish—A company may 
waive strict compliance with a requirement regarding proofs 
of loss, either by express terms or by a course of conduct calcu- 
lated to throw the insured off his guard, as by basing a refusal 
to pay upon some other and distinct ground. 

Hibernia Ins. Co. vs. O’Conner, 29 Mich., 241. 

Where the policy does not declare the effect of a failure to 
furnish proofs within the required time, while it expressly pro- 
vides that a violation of its other provisions will work a forfei- 
ture, it is questionable whether a failure as to proofs of loss would 
deprive the insured of his rights. 

Aurora F. & M. Ins. Co. vs. Kranich. 


VACANT OR UNOCCUPIED. 


§ 169. Fire.—Knowledge of Agent.—The policy provided that 
if the buildings became at any time unoccupied, liability should 
cease. Held, that where the agent had knowledge that they were 
vacant at the time of effecting the insurance, the insured would 
be entitled to recover, even if they remained vacant until the loss, 
in the absence of an agreement that they were afterward to be 
occupied. 


Aurora F. & M. Ins. Co. vs. Kranich. 


WAR. 


$170. Lire.—Non-payment of Premium—Equitable Value of 
Policy.—Payment of premiums was interrupted by the civil war, 
and the insured died during its continuance. Held, that the contract 
was suspended by the war, and before its close a revivor was ren- 
dered impossible by act of God. Held, that the complainant is en- 
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titled to a paid-up policy for such amount as could be purchased by 
the excess of premiums paid above the amount necessary to com- 
pensate the insurer for the risks carried during the time covered 
by the payments. Held, that the payment of premiums was rend- 
ered unlawful by the intervention of war without reference to the 
proclamations of the President of August 18th, 1861, and March 
31st, 1863, in relation to insurrectionary districts and commercial 
intercourse, and the enemy relations of the parties was not so far 
done away with that the complainant was obligated to pay the 
premiums falling due between the two dates. 


Crawford vs. Hina Life Ins. Co., and Manhattan Life Ins. Co. 
Rep’d Jour’l, p. 685. TENN. 8. C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Scott County Circuit Court. 


FARMERS’ AND DROVERS’ INS. CO., Appellant, 
vs. 


MARY CURRY er at., Appellees.* 


The policy stipulated that the application should be considered a part thereof and 
a warranty, and that any false representations as to the condition, situation or 
occupancy should render it void ; also that if the interest of the insured was 
any other than that of sole and unconditioned ownership, it must be so ex- 
pressed or the policy should be void ; also, if the house should remain vacant 
for ten days without notice or consent the policy should be void. 

Held, that if the house was not occupied as represented, that the contract was vio- 
lated at its inception and never became binding on the company. 

Held, that a statement in the policy of the existing use of the premises was a war- 
ranty that they were so used in presenti. 


Held, that the policy was avoided by any false statement, whether material or not. 


Held, that the provision in the Kentucky statute of Feb. 4th, 1874, that all state- 
ments or descriptions in the application shall be deemed representations and 
not warranties, only applies to those cases where the parties are silent as to the 


* Decision rendered September 19, 1877. 
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effect of such statements; it does not hinder the parties from agreeing that they 
shall be warranties. 

Held, that where the property is held subject to a vendor’s lien for a part of the 
purchase-money, this is not a sole and unconditional ownership. © 


Judgment reversed. 


The court being sufficiently advised, delivered the following opinion 
herein : 

Correr, J. 

This was an action by the appellees on a fire policy issued by the 
appellant to the female appellee, insuring against loss or damage by 
fire, a frame house owned by her and situated in the town of Midway, 
in Woodford County. 

Reference was made in the policy, to a written application for a 
policy issued by the appellant on the same property for the preced- 
ing year, and that application was made a part of this policy. 

In that application the house was described as occupied—first story, 
as a milliner-shop, post-office, dining-room and bed-room ; second 
story, as bed-room ; and in this policy it was described as “ occupied 
as a milliner-store, post-office, and by a tenant as a family dwelling.” 

It was stipulated in the policy that if any application, survey, 
plan or description of the property therein insured was referred to in 
the policy, such application, survey, plan, or description should be 
considered a part of the contract, and a warranty by the assured, and 
that any false representation by the assured of the condition, situa- 
tion, or occupancy of the property should render the policy void. 

It was also stipulated that if the interest of the assured in the pro- 
perty was any other than the entire, unconditional and sole ownership, 
for the use and benefit of the assured, it must be so expressed in the 
written part of the policy, otherwise the policy should be void ; and 
that if the house should become vacant or unoccupied, and so remain 
for more than ten days without notice to and consent of the company 
in writing, the policy should be void. 

The house was destroyed by fire during the continuance of the 
policy, and the company claimed exoneration upon the following 
grounds, among others not necessary to be stated. 

1. That the house was not occupied as stated in the application and 
policy at the time the policy issued. 

2. The property was incumbered at the time by a vendor’s lien for 
over eleven hundred dollars of unpaid purchase-money, and therefore 
Mrs. Curry was not the entire, unconditional and sole owner thereof, 
for her use and benefit. 
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3. That the house became and was vacant for more than ten days 
without notice to and consent in writing of the company. 

The evidence conduced to establish the facts upon which each of 
these propositions rests. 

The court instructed upon the first proposition, that if, at the time 
the policy was issued, the house was not occupied as represented, and 
the difference between the actual occupation and that described in the 
policy increased the risk and the rate of insurance, the verdict should 
be for the defendant. 

Upon the second proposition the court refused to instruct, and 
upon the third refused to instruct in substance that if any change had 
taken place in the occupancy of the house after the issue of the policy, 
and had continued for ten days without notice to the company, or if 
the house had been used or occupied so as to increase the risk, with- 
out the written consent of the company, the plaintiff could not 
recover. 

The correctness of the instruction on the first proposition must de- 
pend upon the construction of the stipulation in the policy that the ap- 
plication should be considered a part of the policy and a warranty, and 
that any false representation by the assured of the condition, situation 
or occupancy of the property should render the policy void. 

The application described the property as occupied in part as a mil- 
liner’s shop, and in part as a dining-room and bed-rooms, and in the 
policy it was described as occupied in part as a milliner’s shop and 
in part by a tenant as a residence. 

This description the assured agreed should be considered a warranty. 
Having warranted the house to be occupied as represented, if it was 
not so occupied the contract was violated on her part at the moment 
of its execution, and it never became binding upon the company. 

A statement in a policy of the existing use of the premises is un- 
doubtedly a warranty that they are so used in presenti. Flanders on 
Insurance, 289, and authorities there cited. And if this were not so, 
it is competent for the parties to contract that such statements shall 
be so considered, and in this case that was done. 

So, also, when the policy contains a provision that any untrue 
statement shall avoid it, it is vitiated by any statement false in fact, 
whether material or not. Flanders on Insurance, 282. 

It is contended, however, that these rules have been changed by 
our statute of February 4, 1874, which provides that “all statements 
or descriptions in any application for a policy of insurance shall be 
deemed and held representations, and not warranties, nor shall any 
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misrepresentation, unless material or fraudulent, prevent a recovery 
on the policy.” 

This statute would no doubt control in all cases in which the policy 
is silent as to the effect of such statements and descriptions, but 
when the parties undertake, in the policy itself, to declare the mean- 
ing and effect to be given to its stipulations, they have a right to do 
so, and there is nothing in the act, supra, to indicate an intention on 
the part of the legislature to control the action of the parties in this 
respect. 

The doctrine on this subject is thus stated by Mr. Sedgwick, in his 
work on Statutory and Constitutional Law, p. 109: ‘‘ The general 
rule is, that no contract or agreement can modify a law.” “ To this rule, 
however,” he says, ‘* there is a large class of exceptions, expressed by 
the maxim, modus et conventio vincent legem. These are cases where 
the party is held at liberty to waive a stututory provision, which, if in- 
sisted on, would inure to his benefit ; and generally it is true that 
where no principle of public policy is violated, parties are at liberty 
to forego the protection of the law.” 

No principle of public policy is involved in a case like this, and 
when a party chooses by his or her contract to stipulate that parts of 
it shall have a construction and effect different from that the law 
would give to it but for their contrary declaration in the contract it- 
self, it ought to be interpreted by the courts as they have contracted 
it shall be interpreted, 

In respect to the stipulation that if the interest of the assured in the 
property covered by the policy was other than the entire, uncondi- 
tional and sole ownership thereof, for her use and benefit, the policy 
should be void, the only question not already disposed of is whether 
a vendor’s lien for a part of the purchase-money brings the case with- 
in that clause of the policy. That it does, was settled by this court in 
Security Ins. Co. vs. Bunger etc., 6 Bush, 147. 

Mrs. Curry held the property in trust for her vendor until the pur- 
chase-money was paid. Story’s Equity Jurisprudence, § 1217 ; 4 
Kent’s Com., Lecture 58, p. 152. 

Her ownership was therefore conditional, and to the extent of the 
unpaid purchase-money was not for her use and benefit, but for the 
use and benefit of her vendor, and her interest being untruly stated, 
the policy was void by its express terms. 

Judgment reversed and cause remanded for a new trial upon prin- 
ciples not inconsistent with this opinion. 
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UNITED STATES SUPREME COURT. 


Ocroper Term, 1876. 
Error to the U. S. Circuit Court, Eastern District of Pennsylvania. 


CONNECTICUT MUTUAL LIFE INS. CO., 
Plaintiff in Error, 


Us. 


ADAM SCHWENK er at.* 


The application stated the age of insured at 62. The affidavit of one N., ac- 
companing the proofs of death, stated it at between 66 and 70 according to the 
best of his judgment. Evidence of N. was allowed to prove that he was mis- 
taken. There was nothing in the policy requiring proof of age, except amem- 
orandum indorsement that formed no part of the contract however. 


Held, that the admission of such evidence was not error. 
Held, that notice of such evidence before the trial, was not necessary, 


Held, that entries of the age of insured in the minute-book of a lodge, made by a 
third party before the insured became a member, which do not state that they 
were made on the faith of any representations by the insured, are not admis- 
sible as evidence of his age. 


Judgment affirmed. 


The issue out of which arose both the questions brought here by 
this case for determination was founded ona plea that Dr. McDonough, 
the person whose life had been insured, was older than he had been 
represented to be in the application for the policy. In that applica- 
ticn, made March 25, 1867, his age was stated to be sixty-two at his 
next birthday. Accompanying the proofs of death furnished to the 
company by the plaintiffs below was an affidavit of one Thomas 
Nolan that the death occurred on the 12th of April, 1869, and that 


* Connecticut Mutual Life Ins. Co,, plaintiff in error, vs. Adam Schwenk, guardian of Fergus 
Joseph McDonough and Theresa McDonough, and Michael Dunn, guardian of Charles Nolan 
and Catherine Nolan. 
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the deceased was between sixty-six and seventy years of age at that 
time, according to the best judgment of the affiant. To explain the 
discrepancy between the statement of the affidavit and that made in 
the application, the plaintiffs offered to prove that the age of the de- 
ceased was different from that stated in the affidavit, and for that pur- 
pose they offered to prove by Nolan himself that he was mistaken, 
and that he had no knowledge upon the subject. This evidence the 
court received, notwithstanding an objection by the defendants, (the 
ground of the objection being that no notice had been given to them 
prior to the trial that such evidence would be offered,) and the admis- 
sion of the evidence is the first error assigned. 

In considering the ruling of the court it is first to’ be observed no- 
thing in the policy required that proof of the death of the person 
whose life was insured should be accompanied by proof of his age at 
the time of his death. There was, it is true, a memorandum indorsed 
on and folded in the policy, that a certificate would be required from 
some intimate friend of the age of the person insured at the time of 
his death, but the memorandum was no part of the contract, and it 
was not shown to either the court, the jury, or the counsel before the 
verdict was rendered. Nolan’s affidavit, therefore, was no necessary 
part of the proofs of death, and hence it was immaterial. Yet having 
heen furnished by the plaintiffs to the defendants, it was some evi- 
dence of the age of the person insured, though certainly not conclu- 
sive. There can be no reason why it was not open to correction if it 
was erroneous. This is not denied by the plaintiffs in error, and it 
could not be successfully. It has repeatedly been held that errors and 
omissions in the proofs of loss furnished to insurers in cases of fire in- 
surance may be corrected or supplied at the trial. In McMasters vs. 
Ins. Co. of North America, 55 N. Y., 222, the plaintiff had stated in 
his proofs of loss that he had other insurance on the same property, 
a fact which, if true, avoided his policy, and he had verified his state- 
ment by his oath. Yet he was held not to be estopped by the state- 
ment, and he was permitted to prove at the trial that the statement 
wasa mistake. Hubbard vs. Hartford Fire Ins. Co., 33 Iowa, 325, is 
to the same effect. So are Aitna Fire Ins. Co. vs. Allen, 48 IIl., 431 ; 
Comm. Fire Ins. Co. vs. Huckenburger, 52 IIl., 464, and numerous 
other cases that might be cited. 

But it is contended that evidence to show Nolan’s affidavit was a 
mistake ought not to have been admitted without notice to the insur- 
ers before the trial that such evidence would be offered, and in sup- 
port of this position Campbell vs. Charter Oak Fire and Marine Ins. 
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Co., 10 Allen, 213, and Irving vs, Excelsior Ins. Co., 1 Bosworth, 500, 
are cited. In the former of these cases it was held that if an incor- 
rect statemext of a material matter had been made through mistake 
in a notice and proof of loss furnished to insurers in compliance with 
@ requirement in the conditions of insurance annexed to a policy, and 
no amended statement had been furnished to the insurers before the 
trial of an action upon the policy, the insured cannot be allowed to 
prove the mistake and show that the facts were not as herein stated. 
But that case is very different from the one we have before us. There 
a true statement of the material fact in the proofs of loss was called 
for by the policy, and it was made a condition precedent to the in- 
surer’s liability. The erroneous statement, therefore, was relied upon 
by the assured as the notice required by the conditions of the policy, 
and as a necessary basis of his suit. It must have been in substance 
averred in his declaration, and for these reasons the insurers were 
misled in regard to a matter which the assured had obligated himself 
to state truly as a condition precedent to his right to remuneration 
for his loss. But even in that case the court declined to say that the 
incorrect statement in the proofs of loss could not be corrected. All 
that was decided was that the mistake'and the correction could not 
be first made known to the insurers at the trial of the action to re- 
cover for the loss, and obviously for the reason that the correction 
then would be a surprise to them. Irving vs. Excelsior Fire Ins, Co., 
is substantially the same. Neither of the cases can be considered as 
deciding that an insured is estopped by an erroneous statement of a 
fact in the proofs of loss furnished by him, even though a true state- 
ment of that fact be a condition of the policy. He may correct it, 
though not first at the trial. But in the case we have in hand it was 
not a condition of the policy that a statement of the age of the de- 
ceased should accompany the proofs of death. The insurer’s liability 
was independent of that. Nolan’s affidavit, therefore, was superflu- 
ous. And it was but a statement of his conjecture. He stated that 
according to the best of his judgment the person whose life was in- 
sured was between sixty-six and seventy years of age at the time of 
his death. This can hardly be regarded as a contradiction of the 
statement made in the application. The insurers ought not to have 
been misled by it, and it does not appear that they were. They al- 
leged no surprise when the evidence was offered to show that Nolan 
had no knowledge on the snbject, and that he was mistaken. We 
cannot, therefore, say there was error in receiving the evidence. 
The second assignment is that the court erred in rejecting the 
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minute-book of a lodge of Odd-Fellows offered by the plaintiffs in 
error to show the age of Dr. McDonough, as recorded therein in the 
usual manner of keeping the records of the lodge. It might, perhaps, 
be enough to say of this, nothing in the bill of exceptions shows that 
the minute-book, had it been received, would have tended to prove the 
age was greater than it was stated to bein the application for the policy. 
But waiving this, and conceding also that when a policy on the life of a 
husband has been issued for the benefit of a wife, his admissions 
wade prior to its issue are admissible in evidence to contradict her 
statements in her application, we are of opinion that none of the 
entries in the minute-book can be regarded as admissions of Dr. Mc- 
Donough respecting his age. They were made by the secretary of 
the lodge before Dr. McDonough became a member of it, and they 
do not state that any representation of his age was made by him ; 
much less, that he stated his age was as the secretary entered it. 
What was was entered then was the declaration of a third party, not 
an admission by the person whose life was insured. It was mere 
hearsay at best. It nowhere appears McDonough knew of the entry, 
or assented to it when it was made, or that he ever afterward acqui- 
esced in it. True, he was subsequently elected secretary of the lodge 
and then had the book of minutes in his charge. He may then have 
read the minutes and thus have obtained notice that such an entry 
appeared therein. But it would be going very far to hold such 
knowledge was any evidence of an admission by him that the state- 
ment of his age made in the entry was true. 

It is argued, however, that though the entry in the minute-book 
was the declaration of a third person, it was admissible on the prin- 
ciple of necessity, and we are referred to the line of decisions in 
which it is said to have been ruled that written entries or declarations 
of third persons are admissible as primary evidence after their de- 
cease, when they accompany, or are explanatory of, some material 
fact, or as secondary evidence when the particular circumstances 
afforded reasonable assurance that the person who made them knew 
the fact stated, communicated it faithfully, and cannot be obtained 
to testify. Without pausing to inquire whether the doctrine asserted 
in these cases is as broad as the plaintiffs in error state it, the present 
case clearly fails to come within it. The secretary who made the 
entry in the lodge minute-book had, so far as it appears, no peculiar 
means of knowledge of Dr. McDonough’s age, and there is no proof 
that he was not living at the trial For aught that appears he 
might have been called as a witness, 
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Again, it is argued that a man’s age is one of the elements of his 
pedigree, and that in proving pedigree, hearsay evidence is admitted. 
The argument is fallacious. It is true the age of a person may 
become material in questions of pedigree, but even then the hearsay 
declaration of strangers, persons not related by blood or marriage, 
are inadmissible to prove it. Moreover, the present case involves no 
question of pedigree. The proof of age was not offered for the pur- 
pose of showing parentage or descent, both of which were imperti- 


nent to the issue between the parties. The assignment of error can- 
not, therefore, be sustained. 


The judgment is affirmed. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


Error from Kanawha Circuit. 


WM. A. QUARRIER, Trusts, erc., Plaintiff 
and Defendant in Error. 
vs. 


PEABODY INS. CO., or WuHeetine. 


SAME 
vs, 


AATNA F. & MAR. INS. CO., or Waeztine. 


. The appearance, by a corporation, in a° plea to the jurisdiction of the court, 
should not be in person or by attorney, but may be by its president. 

. The averments in such a plea, as in all other pleas, of all the material facts 
should be direct and positive, and not by way of recital. 

. The averments in such a plea of the location of the principal office of the cor- 


poration and of its president’s residence, should be as of the time the action 
was brought. 


. The proper conclusion of such a plea is whether the court can or will take fur- 
ther cognizance of the action, and not the action abate and be dismissed. 

. Such a plea must be certain to every intent, and all the old strictness of the 
common law, both as to their form and substance, is still required, and a fail- 
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ure of such a plea in any of the particulars above indicated would be fatal, and 
such defective plea should, on motion of the plaintiff, be stricken from the 
record. 


The affidavit to the facts stated in such a plea should be positive, and not as 
the plaintiff believes. 


. In an action of assumpsit on a policy of insurance, it is necessary for the 
plaintiff to allege an interest in the property insured, which is insufficiently 
done by the allegation that the defendant insured the plaintiff’s property. 


. Such a declaration having alleged that the loss was to be paid in 60 days after 
proof and notice, given the defendant in the manner required by the policy, it 
is necessary for the declaration to allege this manner, and that such proof and 
notice were accordingly given, and a failure to make the allegations or the alle- 
gation of interest, is fatal to the declaration on general demurrer. 


. In an action of assumpsit, based on the adjustment of the loss incurred by the 
fire, it is necessary to allege that the adjustment was made with the defendant, 
and this is insufficiently done by an allegation that it, the adjustment, was 
made with an agent of the defendant, and it is also necessary to allege that the 
defendant promised to pay the amount of such adjustment, and a failure to 
make such allegations is fatal to the declaration on general demurrer. 


10. A provision in a policy, that the assured shall recover such a portion of the 
loss only as the sum assured bears to the whole amount of insurance, refers to 
the whole amount of insurance at the time of the loss, and does not impliedly 
require the assured to keep up other insurances on the property which were in 
existence when the policy issued. 

11. A policy contained a provision, that if the assured should make any other in- 
surance on the property, or any part thereof, or if the property should be sold 
or transferred, or any change should take place in the title or possession thereof, 
without the company’s consent, the policy should be void ; and also a provi- 
sion that when the property has been sold or otherwise disposed of, so that all 
the interest on the part of the assured has ceased, the insurance on such pro- 
perty should terminate. 

Held, that the insurance on the entire property is not, by this provision, forfeited 
by a sale of a portion of the property without the consent of the company. 

12. A policy contained a provision, that if the interest of the assured is not truly 
stated, or be other than the entire, unconditional and sole ownership, and must 
be so expressed in the policy, under penalty of its forfeiture. 


Held, the policy is not rendered void by the fact that it simply describes the pro- 
perty as the property of the assured, and fails to mention that there was at the 
time the policy issued, a deed of trust on the property insured, no inquiry hav- 
ing been made about the state of the title. 

13. What does not amount to an adjustment. 


14, On a demurer to the évidence by the defendant, the facts proven sustain the 
case of the plaintiff ; but it is so detectively stated in the declaration, that the 
court, on the demurrer to the declaration, ought to have sustained the de- 
murrer. The court should set aside the judgment for the plaintiff, and remand 
the cause, with directions that the plaintiff have leave to amend his declaration 
if advised so to do. 


C. R. Dopvpriwaz, for Plaintiff, and Defendant in Error. 
Wim H. Hoaemay, for Defendants, and Plaintiffs in Error. 


Green, P. 
_ In the first of these causes the plaintiff, on July 7th, 1874, brought 
an action of assumpsit in the Circuit Court of Kanawha County, 
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against the defendant. The basis of the action was a policy of in- 
surance against fire issued by the defendant to the plaintiff, of which 
the following are the contents so far as they have any bearing on this 
case : 


“ By this policy of insurance the Peabody Insurance Company, in 
consideration of thirty dollars to them paid by the assured herein- 
after named, the receipt whereof is hereby acknowledged, do insure 
William A. Quarrier, Esq., trustee for Mrs. D. R. Laidley, against loss 
or damage by fire, to the amount of two thousand dollars as follows, 
viz.: $640 on her two story brick metal roof building, with one 
story brick metal roof addition attached in rear, occupied by E. 8. 
Arnold & Co. as a dry-goods store ; $140 on shelving, counters, fur- 
niture, fixtures, drawers, cornice, gas-pipe and fixtures contained there- 
in ; $547 on her two story brick metal roof building, with one story 
brick metal roof addition attached in rear, occupied by Laidley & 
Miller, as a retail drug-store ; $113 on shelving, counters, furniture, 
fixtures, drawers, counters, gas-pipe and fixtures contained therein ; 
$480 on her two story brick metal roof building, with one story 
brick metal roof addition attached in rear, occupied by A. H. Wilson 
as a retail hardware-store ; $80 on shelving, counters, furniture, fix- 
tures, drawers, counters, gas-pipes and fixtures contained therein. 

‘All situate on the northeast side of Kanawha Street, between 
Capitol and Summers streets, in Charleston, W. Va. $7,000 additional 
insurance on buildings and fixtures elsewhere. 

“ $2,000. One year. Premium $30. And the said company hereby 
agree to make good unto the said assured, her executors, administrators 
and assigns, all such immediate loss or damage, not exceeding in 
amount the sum insured, as above specified, nor the interest of the 
assured in the property, except as herein provided, as shall happen 
by fire to the property specified, from the 9th day of May, one 
thousand eight hundred and seventy-three, at twelve o’clock at noon, 
to the 19th of May, one thousand eight hundred and seventy-four, at 
twelve o’clock at noon, the amount of loss or damage to be estimated 
according to the actual cash value of the property at the time of loss, 
and to be paid sixty days after due notice and proofs of the same 
shall have been made by the assured and received at this office, in 
accordance with the terms and provisions of this policy, unless the 
property be replaced or the company shall have given notice of their 
intention to rebuild or repair the damaged premises. 

“1. If the assured shall have or shall hereafter make any other in- 
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surance on the property hereby insured, or any part thereof, without 
the consent of the company written thereon. 

“2. Or if the property be sold or transferred, or any change take 
place in the title or possession, whether by legal process, or judicial 
decree, or voluntary transfer or conveyance, without the consent of 
this company indorsed thereon. 

“3. Or if the interest of the assured in the property, whether as 
owner, trustee, consignee, factor, agent, mortgagee, lessee, or other- 
wise be not truly stated in this policy. 

“4. Or if the interest of the assured in the property be any other 
than the entire, unconditional and sole ownership of the property, 
for the use and benefit of the assured, or if the buildings insured 
stand on leased ground, it must be so represented to the company, 
and so expressed in the written part of this policy ; then and in every 
such case this policy shall be void. 

“5. When the property has been sold and delivered, or otherwise 
disposed of, so that all interest or liability on the part of the assured 
herein named has ceased, this insurance on such property shall im- 
mediately terminate. 

“6. In case of any other insurance on the property hereby insured, 
whether made prior or subsequent to the date of this policy, the as- 
sured shall be entitled to recover of this company no greater proportion 
of the loss sustained than the sum hereby assured bears to the whole 
amount insured thereon; and it is hereby declared and agreed that 
in case of the assured holding any other policy in this or any other 
company on the property insured, subject to the conditions of aver- 
age, this policy shall be subject to average in like manner. 

‘*7, Persons sustaining loss or damage by fire shall forthwith give no- 
tice of said loss to the company, and as soon thereafter as possible send 
a particular account of such loss, signed and sworn to by them, stating 
whether any and what other insurance has been on the same property ; 
giving copies of the written portion of all policies thereon ; also the 
actual cash value of the property and their interest therein ; for what 
purpose and by whom the building insured, or containing the pro- 
perty insured, and the several parts thereof, were used at the time of 
the loss ; when and how the fire originated ; and shall also produce a 
certificate under the hand and seal of a magistrate or notary public 
nearest to the place of the fire, not concerned in the loss as a credi- 
tor or otherwise, nor related to the assured, stating that he has ex- 
amined the circumstances attending the loss; knows the character 
and circumstances of the assured, and verily believes that the assured 
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has without fraud sustained loss on the property insured, to the 
amount which such magistrate or notary public shall certify, and it 
is hereby understood and agreed by and between this company and 
the assured that this policy is made and accepted in reference to the 
foregoing terms and conditions, which are hereby declared to be a 
part of this contract, and are to be used and resorted to in order to 
determine the rights and obligations 6f the parties hereto. In wit- 
ness whereof, the said Peabody Insurance Company have caused 
these presents to be signed by their president, and attested by their 
secretary, in the city of Wheeling, West Virginia, this 19th day of 
May, 1873. N.C. Arthur, secretary. Wm. Bailey, president.” 


The declaration was as follows : 


‘In the Circuit Court of Kanawha County, West Virginia : 

‘*Wm. A. Quarrier, trustee for Mrs. D. R. Laidley, complains of the 
Peabody Insurance Company, a corporation created by the laws of 
' West Virginia, and duly organized at Wheeling, W. Va., which has been 
duly summoned, etc., of a plea of trespass on the case in assumpsit, 
and thereupon the said plaintiff says that heretofore, and on the 
19th day of May, 1873, at Charleston, to wit, in the county aforesaid, 
by a certain policy of insurance made on that day, and signed by W. 
B. Simpson, president, and J. R. Miller, secretary of the said insur- 
ance company, the said company then and thereby, in considera- 
tion of thirty dollars to them paid by the plaintiff, the receipt where- 
of was acknowledged by the said policy, did insure the said plaintiff, 
trustees, etc., as aforesaid, against loss or damage by fire to the 
amount of two thousand dollars, as follows, viz.: 

‘$640 on the two story brick metal roof building, with one story 
brick metal roof addition attached in rear, occupied by E. S. Ar- 
nold & Co., as a dry-goods store ; $140 on shelving, counters, furniture, 
fixtures, drawers, cornice, gas-pipes and fixtures contained therein ; 
$547 on her two story brick metal roof building, with one story brick 
metal roof addition attached in rear, occupied by Laidley & Miller as 
a retail drug-store ; $113 on shelving, counters, furniture, fixtures, 
drawers, counters, gas-pipes and fixtures contained therein ; $480 on 
her two story brick metal roof building, with one story brick metal 
roof addition attached in rear, occupied by W. H. Wilson as a retail 
hardware store ; and $80 dollars on shelving, counters, furniture, fix- 
tures, drawers, counters, gas-pipes and fixtures contained therein, all 
situate on the northeast side of Kanawha Street, between Capitol and 
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Summers streets, in Charleston, W. Va., there being then $7,000 ad- 
ditional insurance on buildings and fixtures elsewhere, $5,000 of which 
expired in December, 1873, without renewal ; and the said company 
did by the said policy agree to make good unto the said plaintiff his 
executors, administrators and assigns, all such immediate loss or dam- 
age not exceeding in amount the sum or sums insured as above speci- 
fied, nor the interest of the assured in the property, except as herein 
provided, as shall happen by fire to the property so specitied, from 
the 19th day of May, 1873, at 12 o’clock at noon, to the 19th day of 
May, 1874, at 12 o’clock at noon, the amount of loss or damage to be 
estimated according to the actual cash value of the property at the 
time of the loss, and to be paid sixty days after due notice and proofs 
of the same shall have been given by the said plaintiff, and received 
at the office of the said company in accordance with the terms and 
provisions of said policy, unless the property should be replaced or the 
company should give notice of their intention to rebuild or repair the 
damaged premises. 

“ And thereupon, the said plaintiff further says that on the 19th 
day of January, 1874, the said buildings etc., etc.,so described and 
insured as aforesaid, were greatly damaged by fire without the fault 
of the said plaintiff, at and after the time of the fire, etc.; that there- 
upon two agents of the defendant, namely Rodgers and Bishop, 
made an examination of the premises in order to fix and adjust the 
amount of loss and damage to be paid the said plaintiff on account of 
said fire, and occasioned thereby ; whereupon they fixed and adjusted 
the same at the sum of $1,495.95 which was done at Charleston, in 
said county, and the said company duly notified thereof, at their 
office, to wit, on the 9th day of February, 1874. 

“ ‘Lhe said plaintiff further saith that he has hitherto conformed 
himself to and observed and performed all and singular the matters 
and things in said policy contained, and on his part to be performed 
and kept according to the tenor and effect, true intent and meaning of 
the same ; yet, that although the said loss and damages were so set- 
tled and adjusted as aforesaid by, etc., on the said 9th day February, 
1874, although more than sixty days have elapsed since the said adjust- 
ment of loss and damage and notice, etc., yet the said plaintiff in fact 
saith that the said defendant, although often requested so to do, has 
not yet paid the said sum of $1,495.95 or any part thereof, to the said 
plaintiff, or to the said Mr. Laidley, nor has the property been re- 
placed by the said defendant, or any notice given of the intention of 
said company to rebuild or repair the damaged premises ; and the 
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said plaintiff further says that afterward, to wit, on the said 9th day of 
February, 1874, at, etc., aforesaid, the said defendant accounted with 
him of and concerning divers other sums of money from the said de- 
fendant to the said plaintiff before that time due and owing, and 
then unpaid, and upon such accounting the said defendant was then 
and there found to be indebted to the said plaintiff in the further sum 
of $1,495.95 and being so found indebted, the said defendant, in con- 
sideration thereof, afterward, to wit onthe day and year last afore- 
said, at, etc., aforesaid, undertook and then and there promised the 
plaintiff to pay him the said last mentioned sum of money, to wit, on 
the 20th day of March, 1874 or whensoever thereunto afterward re- 
quested, and so the plaintiff says the defendant has hitherto refused 
and still refuses to pay him the said sums of $1,495.95 or either of 
them, or any part thereof, to his damage $2,000, and therefore he 
sues, etc.” 


On the return day of the process, when this declaration was filed, 
the defendant filed a plea to the jurisdiction as follows : 


‘* Wm. A. Quarrier, trustee for D. R. Laidley, vs. Peabody Ins. Co. 
In assumpsit. 

“ And now comes the defendant in the above entitled action, and 
for plea thereto says, that the plaintiff ought not to be permitted to 
further prosecute the aforesaid action in this honorable court against 
this defendant, because the defendant says it is a corporation created 
and acting under and by virtue of the laws of West Virginia, having 
its principal and only office and place of business in the city of ° 
Wheeling, in the county of Ohio, in said State, where also its presi- 
dent and other officers reside, and where also the alleged cause of 
action, and every part thereof sued for in the plaintiff's writ, and in 
plaintiffs declaration alleged, if any in fact exists, arose, and this the 
defendant is ready to verify, etc. Wherefore the defendant prays 
that plaintiff’s aforesaid action abate and be dismissed. 

“ Witness the corporate name and seal of this defendant, affixed by 
its president. Peabody Insurance Company, by W. Bailey, its 
president. 

[SeaL] ‘ Peabody Insurance Company.” 


This plea was objected to, and on motion of the plaintiff was 
stricken out by the court, and the defendant excepted to this action 
of the court. The defendant then demurred to the declaration, and 
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to each count thereof, and the court overruled his demurrer. It then 
offered two special pleas, each of which was on motion of the plain- 
tiff rejected, and the defendant filed exceptions to this action of the 
court. The defendant then filed pleas of non-assumpsit and pay- 
ment, and the plaintiff replied generally to them, and issues were 
joined, and neither party desiring a jury, by consent the matters aris- 
ing on the issues joined were submitted to the court for trial; and 
the evidence being heard, the court found the issues for the plaintiff, 
and assessed his damages at $774.14, whereupon the defendant 
moved to set aside the suit pending and award a new trial ; but the 
court overruled his motion and entered up judgment for the plaintiff 
against the defendant for $774.14 so assessed, with interest thereon 
from the 11th day of December 1874, the day on which the judgment 
was entered. 

The defendant filed bill of exceptions to the refusal of the court 
to grant a new trial, and the evidence was all made part of the 
record, and he also filed a bill of exceptions to the rejection by the 
court of certain evidence. From this judgment of the court a writ 
of error and supersedeas has been taken. 

The first question to be decided is, did the court err in rejecting 
the plea to the jurisdiction? The first objection to this plea urged, is 
that the defendant should have appeared by attorney. In support 
of which he cites Chitty’s Pleadings, vol. 1, (7th Eng., 16th American 
edition,) p. 577-8, who says, ‘‘A plea by a corporation aggregate, 
which is incapable of personal appearance, must purport to be by 
attorney.” And in Osburn vs. U. S. Bank, 8 Wheat., 829 and 830, 
Chief Justice Marshall says, “It is admitted a corporation can only 
appear by attorney ;” and again, “a corporation, it is true, can ap- 
pear only by attorney while a natural person may appear for him- 
self.” But though thus loosely expressed, the true and full meaning 
of both Chitty and the chief justice is that a corporation can never 
appear by itself in proper person. The convection in which the 
above language is used shows that they did not have their attention 
addressed to the question, whether in any case a corporation could 
appear by any other person than an attorney, but only to the ques- 
tion whether they could appear in proper person or by another. 
For Chitty, on page 444, vol. 1, says, “that in pleas to the jurisdic- 
tion the appearance must be stated to have been in person.” The rea- 
scn of thisis thus given in Bacon’s Abridgment, vol 1, p. 2: “ In pleas 
to the jurisdiction of the court the defendant must plead in propria 
persona, for he cannot plead by attorney without leave of the court 
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first had, which leave acknowledges the jurisdiction ; for the attorney 
is the officer of the court, and if the defendant puts in a plea by an 
officer of the court, that plea must be supposed to have been put in 
by leave of the court.” And though in some very ancient entries 
pleas to the jurisdiction have been put in by attorneys, yet the rule 
that such a plea cannot now be put in by attorney seems well estab- 
lished. 2 Saunders’s Reports, 21 ; Horton & Hutton vs. W. E. Townes, 
6 Leigh, 58; Guild vs. Richardson, 6 Pickering, 371. If, then, a plea to 
the jurisdiction cannot be by attorney, and a corporation cannot ap- 
pear but by attorney, the consequence would be that a corporation 
could not plead at all to the jurisdiction—a result contrary to our 
sense of common justice. 

The solution to this difficulty is that while it is necessarily true that 
a corporation aggregate cannot appear in any case propria persona, 
and cannot in a plea to the jurisdiction appear by attorney, for in so 
doing it would admit the jurisdiction of the court, it may in such 
case appear by its president, just as an infant who could not appear 
in propria persona nor by attorney, must appear by guardian, 1 Chitty, 
same edition, p. 444, or rather by guardian ad litem. Mockey vs. Gray, 
2 Johnson, 192 ; 6 Dana, 108. 

It is true that Robinson, in his Practice, vol. 5, p. 23, gives a form 
of a plea to the jurisdiction by a corporation, in which the corporation 
appears by attorney ; but the reason why such an appearance in a 
plea to the jurisdiction is faulty, applies with just as much force to an 
appearance by a corporation as to an appearance by a natural person ; 
for in either case the appearance by attorney would admit the juris- 
diction of the court, and accordingly Robinson, in his form of such a 
plea just proceeding by a natural person, makes the appearance not 
by attorney. 

I conclude that the plea should have begun “The Peabody Insur- 
ance Company, by Wm. Bailey its president.” The conclusion of this 
plea is also wrong ; it ends, “that the plaintiff's aforesaid action may 
abate and be dismissed.” It should have been, ‘‘ whether the court 
can or will take further cognizance of the action aforesaid.” Chitty 
on Pleading, same edition, vol. 1, p. 461; Rob. Prac., vol. 5, p. 23. 
And though the ulfimate consequence of the court sustaining the 
plea might be the dismissal of the suit, yet the prayer should have 
been for what the court would directly grant, and in such a plea 
such false conclusion is fatal. See Horton vs. Townes, 6 Leigh, 58. 
The affidavit to this plea is also fatally defective. It should have 
been positive, and not as affiant verily believes. It is true that in 
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Jackson vs. Webster, 6 Munf., 462, the court does hold such an affi- 
davit to be sufficient to a plea of non est factum ; but the court bases 
its decision expressly on the very general terms permitted to be used 
in this plea, ‘‘ that it is not his deed,” which often is rather a conclu- 
sion of law than a fact ; “and no man can be required to swear 
positively to legal inferences.” But in these pleas to the jurisdiction 
the affidavit would have been to facts and not legal inferences, and 
in this very case it is stated, “It is true the affidavit must be positive 
as to the facts stated in the plea, or on which. it is founded.” The 
facts do not necessarily rest on the knowledge of the party, and ac- 
cording to the reasoning of this case should have been positive. 

But the most obvious error in this plea is that it does not allege 
any one of the facts on which the defense rests positively. The only 
fact so alleged in it is that the defendant is a corporation—a fact 
utterly unnecessary to have been alleged at all. The necessary facts 
are none of them alleged, but only recited. This is such a violation 
of the fundamental rules of pleading as would under any plea, much 
less a plea to the jurisdiction, be fatally defective, and that such is 
the case is so well known as to need no authorities to be cited to sus- 
tain the position. Some authorities on this point may be found in 
case of Barton & Co. vs. Lee & Handford, infra. Again, the neces- 
sary facts are even not recited to have existed when the action was 
brought, but only when the plea was filed, and if they did not exist 
when the action was brought they would constitute no defense. The 
language of the plea in these respects should have been, “that the 
cause of said action, if any such cause there was, did not, nor did any 
part thereof, arise in said county of Kanawha, and the principal 
office of the said corporation was not, and the president, who is its 
chief officer, did not reside in that county at the time said action was 
brought, but its office and his residence were at that time, and ever 
since have been, and now are in the county of Ohio, and in the last 
named county there arose the cause of action, and every part thereof, 
if any such cause there was. 5 Rob. Prac., p. 23-24. 

As pleas in abatement, including pleas to the jurisdiction, tend to 
delay, great accuracy and precision are required in framing them. 
They must be certain to every intent, and without any repugnancy. 
And all the old strictness and precision of the common Jaw, both as 
to form and substance, is still required in such pleas. See Horton 
& Hutton vs. Townes, 6 Leigh, 58; May vs. State Bank of North 
Carolina, 2 Rob. R., 60. The plea in this cause, so far from being 
pleaded in technical form, is so bad both in substance and form that 
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a plea in bar, and much more a plea to the jurisdiction, for such 
errors would be held bad. The next question for consideration is, 
should the court have overruled the demurrer to the first count in 
the declaration? There is no question as to the court properly over- 
ruling the demurrer to the second count, which is the common money 
count. 

p There are two objections to the first or special count, when regarded 
as based upon the policy itself and not upon the adjustment. The 
first is that an allegation of interest in the property assured is neces- 
sary, and no proper allegation of such interest is made in this 
count. In England, formerly, it was a matter of doubt whether 
a policy of insurance, and especially a marine policy, was to be 
considered a contract of indemnity, which could only be enforced 
by one who had an interest in the property insured, and who sus- 
tained loss ; or whether it was a contract which could be enforced 
whether the party had an interest in the property insured or not ; 
some of the courts holding that a policy in favor of one who had no 
interest, though it were but a wager in effect, was by the common law 
valid and others holding the reverse. The statute of 19 Geo. IL, ch. 37, 
was passed for the purpose of declaring unlawful such wager policies, 
though many of the judges thought them unlawful at common law. 
This uncertainty and vagueness in the English decisions as to the law, 
naturally caused an uncertainty and vagueness in the pleadings required 
in suits on insurance policies. See Nantes vs. Thompson, 2 East, 385 ; 
Crawford et al. vs. Hunter, 8 T. R., 14 ; Rhind vs. Wilkeson, 2 Taun- 
ton, 238 ; Cousins vs. Nantes, 3 ib., 513 ; Page vs. Fry, 2 Bos. & Pul., 
240 ; Cohen vs. Wannot, 5 Taunton, 101; 1 Eng. Com. L. R., 26; 
Powles and others vs. James, 11 M. & W. R., 10. 

In this country it may be regarded as well settled that a policy of 
insurance against fire is a contract of indemnity against loss to the 
assured by fire, and that therefore the assured must have an interest 
in the property assured. See 2 Rob. Practice, 302; May on Ins., 
§ 2, 7,117, 587; 3 Kent, 371 ; 2 Greenleaf on Ev., § 404 ; Flanders 
on Fire Insurance, 17, 376. But though it be thus generally admit- 
ted that a policy of insurance against fire can be valid only when the 
assured has some interest in the property, yet, owing probably to the 
uncertainty of the pleadings in suits on policies of insurance in En- 
gland, especially marine policies, occasioned by the uncertainty of the 
law in reference to them, the courts in this country have in 
some cases allowed a vagueness and uncertainty in the allegation, 
in the declaration of the plaintiffs interest in the property in- 
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sured, entirely inconsistent with the rules of correct pleading. Thus 
in the Rising Sun Insurance Co. vs. S'aughter et al, 20 Indi- 
ana Reports, 526, the complaint alleged that the defendants in- 
sured “the plaintiffs to the amount of $3,000, on 10,000 bushels of 
oats,” and the court held “that this sufficiently showed the interest 
of the plaintiff, not being able to perceive how the conclusion could be 
escaped, that the language pointed to the plaintiffs as the owners. 
Surely such language does not amount, in a declaration, to an allega- 
tion of ownership. Ifsuch construction is to be given to the language 
used in pleadings, utter uncertainty and confusion must follow. It 
violates the rule that all the essential facts necessary to sustain the 
plaintiffs action, must be positively alleged in the declaration and not 
by way of recital or inference, which rule is in full force, as appears by 
Benton & Co. vs. Lee & Handford, infra. 

In Fowler vs. New York Indemnity Ins. Co., 23 Barbour, 143, the 
complaint alleged that the defendant insured his water wheel and his 
building, and it was held that this was a sufficient averment of inter- 
est by a majority of the court. But this decision of the Supreme 
Court of New York was appealed from, and reversed by the Court of 
Appeals of New York. See 26 N. Y. R., 422. And before it had been 
reversed it was disapproved by the Supreme Court itself, in Freeman 
vs. Fulton Fire Ins. Co., 38 Barbour, 258, the court showing that it 
proceeded in a false view of the grounds of the English cases, as also 
on the false idea that by the common law an insurance would be valid 
though the assured had no interest in the property. The current of 
decisions sustain the position that the declaration must allege distinct- 
ly an insurable interest when the policy is taken out, and also when 
the property was destroyed or damaged by the fire, though the charac- 
ter of the interest need not be specified. See Burr vs. Mutual Benefit 
Life Ins. Co., 23 N. Y., 516 ; Howard vs. Albany Ins. Co., 3 Denio, 
310 ; Murdock vs. Chenango County Mutual Ins. Co., 2 Comst., 210 ; 
Peabody vs. Washington County Mutual Ins. Co., 20 Barb., 340 ; 
Granger vs. Howard Ins. Co., 5 Wend., 202; Lane vs. Maine Mutual 
Fire Ins. Co., 12, Maine R., 44. And this position I think is but 
reasonable. 

In the cases now before this court the declaration alleges that by 
said policy the defendant agreed to make good to the plaintiff all such 
immediate loss or damages as shall happen by fire not exceeding 
$2,000 and not exceeding the interest of the assured in the property 
insured. It was on its very face a contract of indemnity, and the de- 
claraiion, according to the established rules of pleadings, should have 
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alleged that the plaintiff had an interest in the property when the 
policy issued and when the property was damaged by fire, and that 
interest was of the value of $2,000, for the contract expressly limited 
the amount of the responsibility of the defendant to the amount of 
the interest of the plaintiff in the property insured. The entire fail- 
ure of the plaintiff to make such allegations renders the first count of 
the declaration faulty. The allegation that the defendant insured his 
house is an insufficient allegation of this interest, and the more ob- 
viously so as it is not alleged, even in this way, that the furniture and 
fixtures in the houses, which were also insured, were his. But this is 
not the only fatal defect in this count, regarding it as a special count 
on the policy and not on the adjustment. 

The declaration alleged that the amount of damages to be paid by 
the defendant was ‘‘ to be paid sixty days after due notice and proofs 
of the same shall have been given by the plaintiff, and received at the 
office of the defendant, in accordance with the terms and provisions 
of said policy.” But this declaration entirely fails to allege that such 
proof of the loss, made in accordance with the terms and provisions of 
the policy, has been furnished. Nor is there in the declaration any al- 
legation showing what the terms and provisions of the policy regulat- 
ing this proof are, though the declaration states that there are in the 
policy terms and provisions regulating this proof. The declaration 
was therefore bound to set forth these terms and provisions, and to 
allege that the proofs had been made and furnished the defendant as 
provided for in these terms and provisions. See Simmons vs. Ins. Co., 
8 W. Va., 474. The failure to make these allegations amounts to a 
failure to show that the plaintiff had, when he instituted his suit, any 
cause of action, as such cause did not arise till sixty days after proofs 
made out as these provisions of the policy required, had been fur- 
nished the defendants. 

There is an allegation of notice to the defendants of what the 
plaintiff calls an adjustment, but none whatever of this proof being 
furnished the company, in the manner required by the terms of the 
policy, and what the plaintiff calls an adjustment, and of which notice 
was given, was no adjustment, as I shall presently show. But the 
plaintiff insists that this first count of the declaration was not intended 
as a special count on the policy, but as a count based upon the ad- 
justment only, and that the setting forth of the policy was only to lay 
a foundation for the allegation of the adjustment, and might therefore 
be loose and general, and that this count should be regarded as based 
on this adjustment only, aud not upon the policy. It is probable the 
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Circuit Court took this view of the character of this first count. But 
to me it seems impossible to treat this first count as based upon the 
alleged adjustment. If it could be so regarded, the count would be 
utterly defective in all the material allegations necessary to base a 
count upon an adjustment. The proper allegations in such a count 
would have been “ that after said fire, to wit on the 9th day of Feb- 
urary, 1874, the defendant accounted to and with the plaintiff, of and 
concerning the amount of damages to be paid by the defendant to 
the plaintiff by virtue of said policy, said fire, and said loss to the 
plaintiff thereby, and upon such accounting the said damages were ad- 
justed, and the said defendant found indebted on that account to said 
plaintiff in the sum of $1,495.95 ; and being so indebted, the said de- 
fendant afterward, to wit onthe day and year last aforesaid, in con- 
sideration thereof, then and there promised to pay to the said plaintiff 
the last mentioned sum of $1,495.95, on etc. Yet the said defendant, 
though often requested, has refused and still doth refuse to pay the 
same, or any part thereof, to said plaintiff.” 

The mere setting out in form the allegations necessary to be made 
to sustain a count based on this adjustment, would itself seem to be 
a sufficient refutation of any pretense that the first count in the 
declaration can be regarded as a count on the alleged adjustment, or 
that this first count is equivalent to a count in the above form. 
Scarcely one of the many necessary allegations in the last form are 
really contained in the first count of this declaration. This first 
count contains no allegation which can be regarded as the equivalent 
of an accounting together of the plaintiffand the defendant. The 
allegation that the agents of the defendant fixed and adjusted the 
matter, is no allegation that the defendant did anything. At most 
it is mere evidence from which it might be inferred that the defen- 
dant did make an adjustment. And itis very insufficient evidence at 
any rate, for there is no allegation that these agents were authorized to 
perform this particular duty. And in pleading, the defendant him- 
self should be alleged to have done the act which is to make him 
chargeable. See Mills vs. Pacific R. R. Co., 35 Mo., 164. Butif this 
had been alleged to have been done by the defendant directly, it 
would have been insufficient for several obvious reasons. The account- 
ing or adjustment ought formally to have been alleged to have been 
made with the plaintiff, but this might be regarded as a legal inference 
from what is stated, and would not have been a fatal defect. 

But the adjustment is not in this count alleged to be of the dam- 
ages to be paid to the plaintiff, on account of the fire, by the defen- 
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dant ; but merely of the loss and damages to be paid to the plaintiff 
—it may be, as in point of fact it was, to be paid by the defendant 
and various other parties. Then there is in this count nothing what- 
ever to show that the defendant ever agreed to this adjustment, though 
it is stated he was notified thereof ; much less, that he undertook and 
promised to pay the plaintiff the amount of this adjustment. And 
without such assumpsit is alleged, an action of assumpsit would not 
lie, for this is the very gravamen of the action. Winston's Ex’or vs. 
Francisco, 2 Wash., 187 ; Sexton vs. Homes, 3 Munf., 566 ; Cooke vs. 
Simms, 2 Coll., 47; Moody vs. Hannoy, 6 Munf, 506; Mingo vs. 
Brown, 12 Rich., (§ 6,) 279; Muldrows vs. Tappan, 6 Mo., 276; 
MeNulty vs. Collins, 7 Mo., 69 ; and Gideon, Burton & Co., vs. R. H, 
Lee and J. F. Handsford, decided at the present term of this court, 
and in which these Virginia cases are reviewed. 

The recital of the policy whereby the defendant promised to pay 
the damages which the plaintiff sustained by the fire, could not justify 
or sustain an action of assumpsit for the amount of this adjust- 
ment ; to sustain such action there must have been alleged a promise 
other than that contained in the recital of the policy. This is directly 
shown by the above cited West Virginia case and Virginia cases. 
The demurrer, therefore, to this first count in the declaration, ought to 
have been sustained. 

I will now consider the defenses set up by the several pleas offered 
by the defendant and rejected by the court. I shall merely consider 
the facts set forth in them, and the extent to which, if properly 
pleaded, they are defenses to the plaintiff's action, or any part thereof. 
The forms of this plea need not be considered, as when the case is re- 
manded to the Circuit Court, as it must be, and a new count in the 
declaration filed in lieu of this defective count, the form of the pleas 
must be made to suit the new declaration. 

The first special plea states that at the time of issuing said policy 
there had been taken out policies of insurance in other companies to 
the amount of $7,000 making, with the defendant’s insurance, in all, an 
insurance on said property amounting to $9,000, and it claims that 
by virtue of the provision in said policy above cited, and numbered 6, 
the defendant was bound to pay but two ninths of the damages on 
said property resulting from said loss. 

This plea does not state that at the time the fire happened there 
were $7,000 of insurance in other companies. Had there been such 
allegation, there is no question that by virtue of this provision in the 
policy numbered 6, the plaintiff would have been bound to pay but 
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two ninths of the loss. But it states that this was the case when the 
policy issued. 

The real question raised by this plea is, was the (plaintiff) defen- 
dant bound to keep up the insurances in other companies, so as to re- 
lieve the defendant by dividing the losses among all the companies 
according to said provision, numbered 6. There is certainly in this 
provision, standing by itself, nothing imposing any such obligation 
on the plaintiff. It simply provides for a ratable division of losses 
among all companies who have insurance on the property, of course 
at the time the losses occur. Nor is there anything either in the 
spirit of the provision, or in the reason for which it was inserted, 
that will countenance the construction sought to be put apon it by 
the defendant. The object of it was evidently to prevent the plain- 
tiff, the assured, from recovering from all the companies combined, in 
which he might have insurances, more than his entire loss, and thus 
remove any temptation from the assured to destroy his property by 
setting it on fire. And if the defendant had introduced into his plea 
other provisions of the policy, it would not have furnished him any 
aid in putting the construction he seeks upon it. Thus, the provision 
numbered 2, above, provides that the assured shall not without the 
consent of the defendant increase the assurance on the property— 
making it apparent that even this division of losses among all the 
companies having insurances on the property when a fire occurs, was 
not regarded by the defendant as a sufficient inducement to permit 
the assured to increase this assurance according to his own pleasure. 
The defendant evidently regarded that its risk of loss wouid be so 
much increased by an increase of the insurance beyond the value of 
the property ; that the provision dividing the losses among all the in- 
surance companies would not compensate for this increased risk ; and 
it therefore prohibited further insurance of the property without its 
consent, The policy shows that when issued the defendants knew 
there was $7,000 of additional insurance on the property. Had they 
desired it. kept up by the assured they would or should have inserted 
some provision in the policy, requiring him to do so. As it is, the 
policy left it entirely to his discretion, forbidding him to increase it 
without their consent. They knew that if it was not kept up, while 
the amount they would have to pay would be larger, yet the proba- 
bility of their being called on to pay any would be less, and with this 
they seemed content. The court therefore properly rejected this plea 
and disregarded th's claim on the trial of the case. 

The remaining special plea reiected by the court alleges that the 
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plaintiff, without the knowledge or consent of the defendant, after the 
issuing of said policy, and before said fire, did sell and transfer by a 
deed a portion of said property to one Arnold ; and on the trial of 
the case the court excluded the deed to Arnold as evidence, having 
then before it the whole policy. The defendant insists by the plea, 
that under the provision of said policy numbered 2, above, the sale 
of a portion of the property insured, without the consent of the de- 
fendant, rendered void the whole policy. He interprets this provision 
as prohibiting, under the penalty of forfeiture of the insurance, a sale 
without its consent of any portion of the property insured. Admit- 
ting for the present that this provision did prohibit the sale of any 
portion of the property insured, without the consent of the company, 
the inquiry is, did such a sale operate as « forfeiture of any portion 
of the insurance, and if so, of how much ? 

The defendant insists that the policy is an entire contract, and con- 
sequently, if by a breach of any provision of the contract any forfeit- 
ure has been incurred by the assured, such forfeiture must necessarily 
be of the entire insurance. It is often a question of great difficulty to 
determine whether a contract is entire or separable. In construing 
a contract to determine that question, we are to be guided by a re- 
spect to general convenience and equity, bound by the good sense and 
reasonableness of either construction in the particular case rather than 
by any inflexible rules, or by any unreasonable adherence to the words 
of the contract in disregard of its spirit. Philadelphia, Wilmington 
and Baltimore Railroad Company vs. Howard, 13 Howard, 340 ; Rod- 
emar vs. Hazlehurst, 9 Gill, 294 ; Dibol & Plant vs. W. & E. H. Minot, 
9 Iowa, 403 ; Smith, Leading Cases, v. 1, p. 42; Brown vs. Vind, 3 
Md., 533. 

As a general rule when the consideration paid, or to be paid, is en- 


tire, the contract should be held to be entire, though the subject of it , 


should consist of separate and independent items, but when the price 
to be paid is apportioned to separate and distinct items, the contract 
should be construed as separable. Withers vs. Reynolds, 2 Barnewell & 
Adolphus, 882 ; Miner vs. Bradley, 22 Pick., 457 ; Cunningham vs. 
Monell, 10 Johns, 203 ; Dibol & Plant vs. W. & E. H. Minot, 9 Iowa, 
403. 

A policy of insurance is a contract so different from those in which 
these general rules have been laid down, that it is doubtful whether 
they can be applied to this peculiar contract, or in what manner the 
application of them should be made. Instead therefore of resorting 
to these rules, which are just and reasonable in ordinary contracts in 
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ascertaining whether a policy is to be interpreted as entire or separa- 
ble, it seems to me that it is safer to apply the general principle before 
announced, that in ascertaining the character of the policy in this re- 
spect, that the courts should be guided by a respect to general conve- 
nience and equity, and by the good sense and reasonableness of either 
construction, bearing in mind that “the law leans strongly against for- 
feiture, and it is incumbent on the party who seeks to enforce one to 
show plainly his right to it.” Philadelphia & Wilmington Railroad Co. 
vs. Howard, 13 Howard, 340 ; and that a policy being a contract dic- 
tated by the insurance company should be construed most strongly 
against it. Byram vs. Peabody Insurance Co., 8 W. Va., 605. Apply- 
ing this general principle to the case before usI am inclined to think 
that even if the policy could be construed to impose a forfeiture for 
an alienation without the consent of the company of any portion of 
the property insured, that such forfeiture could not extend beyond 
the insurance of the property mentioned in the policy as separately 
insured, of which the property so sold constituted a portion, if ine 
deed it should be extended beyond the forfeiture of the insurance on 
the specific property sold; that a sale, for instance, of any portion 
of the fixtures or furniture, in the Arnold store-house, could at 
most only operate as a forfeiture of the $140 insurance on such furni- 
ture and fixtures,and would not operate as a forfeiture of the $547 in- 
surance on Laidley & Miller’s store, or on any other property sepa- 
rately insured in the policy. This conclusion is sustained by highly 
respectable authority. It is true there is some high authority incon- 
sistent with this‘conclusion ; but many of the authorities supposed to 
be inconsistent with this view, are only so seemingly, and when exam- 
ined will be found not to militate against this conclusion. 

All the authorities agree that if instead of reciting an entire con- 
, sideration of $30 for the insurance, a separate consideration for each 
of the six insurances named in the policy had been recited, that the 
contract should be interpreted ag separable, and that then clearly a 
forfeiture of the policy by sale or otherwise would be interpreted as 
a forfeiture of so much of the policy as included the property sold. 
That in such case the policy ought to be construed as six several 
policies included in one contract, and that the insurance arising from 
any one of them might be forfeited without in any manner affecting 
any of the others. And it does seem to me unreasonable to hold 
that the mere recital of the entire consideration together should 
change the interpretation, and subject to forfeiture the six separate 
insurances, because a portion of the property named in one of these 
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had been sold ; especially as it is obvious that this sale of a portion 
of the property named in one of the insurances could in no manner 
tend to the prejudice or injury of the company so far as the other 
five separate insurances were concerned. Such construction seems to 
me both unreasonable and contrary to the real meaning of the parties 
to the contract. When they declared the policy forfeited by the sale 
of any portion of the property assured, (supposing that to be the 
true meaning,) they ought to be understood as meaning the policy so 
far as it insured the property, a portion of which was sold. 

In the contemplation of the parties this policy included six sepa- 
rate policies of insurance, and that by the forfeiture of the policy 
was meant of that particular one of the six policies as to which there 
had been a violation of this provision, prohibiting alienation. Many 
of the authorities which are apparently inconsistent with this conclu- 
sion are not really so. Thus in numerous cases where in mutual in- 
surance companies one premium note was taken for several insur- 
ances on different buildings or other property contained in one 
policy, and by the policy this premium note was a lien on all the 
several buildings or other property named in the policy, then when 
there has been a misrepresentation of the amount of the liens on any 
one of the buildings, or other property, declared by the policy to be a 
forfeiture, it has been held that this is a forfeiture of the entire 
‘ policy, though in it there was a separate valuation and insurance on 
each separate building. Gould vs. York County Mutual Fire Ins. 
Co., 47 Maine, 403 ; Lovejoy vs. Augusta Mutual Fire Ins. Co., 45 
Maine, 472; Brown vs. People’s Mutual Ins. Co., 11 Cush., 280 ; 
Triesmuth vs. Agawam Fire Ins. Co., 10 Cush., 587. 

These decisions are clearly right ; not, as I think, merely because the 
consideration recited was entire, but because the entire considera- 
tion, as represented by the premium notes, was a lien on all the 
property named in the policy, and a misrepresentation of the incum- 
brance as upon any one piece of property, diminished the compa- 
ny’s security for the premium due on the separate insurance of the 
other property included in the policy, but the title of which was not 
misrepresented. The same has been held properly to be the law 
in similar cases, where the forfeiture was produced by a sale of a 
portion of the property separately insured, the premium note being 
a lien on the entire property in the policy. Barnes vs. Union Mu- 
tual Fire Ins. Co., 51 Maine, 111. 

It has been held, that where two buildings were closely connected 
together, and the policy contained a separate insurance on each for 
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one entire consideration, though it did not appear that this considera- 
tion was unpaid, and a lien on both buildings, yet if one building is 
used for a forbidden purpose it will avoid the entire policy. Lee vs. 
Howard Fire Ins. Co., 3 Gray, 583 ; Fire Association vs. Williamson, 
26 Pa. St., 196. 

These decisions, though not sustainable if the two insurances in 
the one policy were regarded as though in separate policies, yet it 
would not follow from them that if the cause of the forfeiture did not 
in any way increase the risk on the other building, as in the case of a 
sale of one, that both insurances would be forfeited, and in the last 
case above cited, the court seems to base its decision specially on the 
fact that both buildings were destroyed through an explosion in one 
of them, of gunpowder kept in violation of the policy. In Gotman 
vs. Pa. Ins. Co., 56 Pa. State R., 210, the court went further, and held 
that if the consideration recited in the policy was entire, though it 
was fixed at one and a half per cent on the property insured, and 
there was a separate amount insured on a hotel, and on the liquors in 
the hotel, if there was a misrepresentation which avoided the insurance 
on the hotel, there could be no recovery on the insurance on the 
liquors, the contract being held to be entire. The court refers to the 
Massachusetts cases above quoted, and does not seem to notice that 
most of them were based on the fact that the premium notes were a 
lien on all the property insured in the policies. It admits the hard- 
ness of the case, but holds that it is but carrying out the contract 
made by the parties. It seems to me this contract was not correctly 
construed by the court, especially as it is stated that the premium was 
one and a half per cent of the insurance, which it seems to me might 
well be regarded as fixing this per cent on the value of the liquor as 
the portion of the premium to be paid for the insurance on the li- 
quor, which, had it been expressly done, the court admits would have 
made it a separable insurance, and it might then have been re- 
covered though the other insurance was void. 

In the case of the Associated Fire Ins. Co. vs. Assum, 5 Md., 165, 
a majority of the court held that a policy of insurance “to the amount 
of $1,000, say $700 on stock of books and stationery, and $300 on 
music, musical instruments, fancy goods and medicine,” was an en- 
tire contract. But Judge Mason dissented and was of opinion that 
this constituted two distinct and separate insurances. I presume it all 
constituted together one stock of goods, and this decision may not 
perhaps apply where there are two different stores and stocks of 
goods. But in opposition to these views are high authorities. 
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In the Phenix Ins. Co. vs. Lawrence et al., the company for the 
consideration of $14 insured Lawrence & Co. against loss by fire for 
one year “to the amount of $200, on their farm store-house, and 
$1,200 on their stock of goods in said store-house,” and the court 
held, though the policy was void as an insurance on the house, it not 
being owned by the assured, yet the insurance on the stock of goods 
was not therefore void, the court saying that “ we see no reason for 
excepting this case from the general rule by which a policy making 
separate insurances upon several subjects, is treated as separate poli- 
cies would be.” 

So in Lockner & Co. vs. Holmes Mutual Ins. Co.,17 Mo., (2 Ben- 
net,) 247, it was held that a policy upon a house and its furniture 
separately appraised, though void as to the house because the in- 
sured failed to give notice of an incumbraice, was not therefore void 
as to the furniture, which decision was affirmed in 19 Mo., 628 ; and 
in Clarke vs. New England Mutual Fire Ins. Co., 6 Cush., 342, the 
exact facts of which are stated in May on Insurance, p. 303, note, the 
company for $5 in cash, and a deposit note of $371, insured Clarke 
for $2,500—$2,200 on his tavern-house, and $300 on his shop. 
The shép was sold, and by a provision in the policy, the policy there- 
by became void. The court held “that the shop was valued separ- 
ately, and was insured separately, as a separate, distinct and indepen- 
dent subject of insurance, though insured in the same policy. The 
alienation of the shop would avoid the policy pro tanto and only pro 
tanto. The tavern-house and shop being insured separately, the 
alienation of one would no more affect the insurance on the other 
than if they had been insured in separate policies.” This decision 
is inconsistent with other Massachusetts cases above referred to, but 
though some of them are of more recent date, yet they do not over- 
rule this case, or even make a reference to it. This fact seems to me 
to subtract from the weight which might otherwise be attached to 
these Massachusetts cases. 

I am therefore inclined to the opinion that if this policy had pro- 
vided for it being void if any portion of the property assured was 
alienated by the assured without the consent of the company, the sale 
of the Arnold building would not have avoided the insurance on either 
of the other buildings, or on their fixtures or furniture, and it might 
be even questioned whether it would have even rendered void the in- 
surance on the furniture in the Arnold store. On this subject May, 
in his work on Insurance p. 303-4, says : ‘‘Upon principle it does 
not seem to be of any consequence whether the valuation be separate 
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and distinct or not. Surely a merchant who insures his store and 
stock in trade, or a farmer who insures his barn and contents, may 
recover for the unsold balance of his stock, notwithstanding he daily 
sells a portion of it. The diminution of insurable interest coincides 
with a diminution of the right to claim for loss, ahd relatively there 
is no change in the situation. To say that the policy is thereby pro 
tanto avoided, is not so correct an expression as that the amount 
which the insured would havea right to recover under it is pro tanto 
reduced, nor will the result be different though it be stipulated that 
the policy is to be void upon the sale of the whole or any part of the 
property insured. Nothing short of a sale of the whole will deprive 
the assured of his right to recover at all. If he sells part he merely 
forfeits his right to claim for the loss of that part, and for the simple 
and obvious reason that, having sold it prior to the fire, he did not 
and he could not lose it. But ifhe keeps up his stock he recovers to 
the full amount.” And as sustaining him in this reasoning, he refers 
to Lane vs. Maine Mutual Fire Ins. Co., 3 Fairf., (Me.,) 44 ; Hobbs 
et al. vs. Manuf. Ins. Co.,1 Sneed, (Tenn.,) 444, and Wolf vs. Secu- 
rity Fire Ins. Co., 39 N. Y., 49. 

It is unnecessary to express any opinion upon the soundness or un- 
soundness of this reasoning, as the evidence shows that the plaintiff 
in this case does not claim anything for loss of furniture in the Arnold 
store, nor is it necessary to decide in this case, what would have been 
the effect of the policy providing that it should be void if any part 
of the property insured was sold without the consent of the company. 
For, as I interpret the provisions of the policy, it does not provide for 
the policy being void unless the whole of the property insured is sold. 
The language of the provision relied upon as avoiding the policy, be- 
ing the provision above recited, and numbered 2, is ‘‘If the property 
be sold without the consent of the company indorsed on the policy, 
then in such case this policy shall be void.” 

This court, in the case of Bryon vs. Peabody Insurance Co., 8 W. 
Va., 605, had before it the construction of this provision in a policy 
of insurance. “If the above mentioned premises shall become vacant 
or unoccupied, and so remain for more than thirty days without notice 
to, and consent of this company in writing, this policy shall be void.” 
This court held that this provision must be construed to mean and 
apply to the whole or entire premises, and not merely to a part there- 
of. Had the company intended otherwise, it is reasonable to have 
supposed it would have so declared. It would not have contented it- 
self with the general and comprehensive expression, “ above mentioned 
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premises,” but would have manifested its meaning and intention in 
common and plain language, such as “above mentioned premises or 
eny part thereof.” Thus impressed, the court held that the assured 
did not violate his contract in not giving notice of the vacating of a 
part of the premises, “although it might be true that the vacation of a 
part of the premises increased the risk.” It would have been much 
less unreasonable to have construed this provision as violated by a 
vacation of a part of the premises, than to construe the provision now 
under consideration to be violated by a sale of a part of the property. 
For what is prohibited uyder a penalty of a forfeiture of the policy, is 
a sule of the property, and not a sale of the property or any part 
thereof ; and the omission of the words “or any part thereof” is made 
the more striking by these words, “the property hereby insured, 
or any part thereof,” being used in the provision numbered I, just 
preceding, and that it was not intended that the entire policy should 
be avoided by a partial sale, is clearly manifested by the provision in 
said policy numbered above as 5, which provides that the policy shall 
immediately terminate when the property has been sold and delivered, 
or otherwise disposed of, so that all interest on the part of the assured 
in it has ceased—clearly implying that the policy should not terminate 
or be rendered void by any sale which did not produce the effect of 
causing all interest on the part of assured in the property, to cease. So 
construing the policy, I hold that the sale of the Arnold store did not 
_avoid the insurance of the other two stores, their fixtures and furni- 
ture, and the Circuit Court on the trial did not err in so interpreting 
this policy. In the other case, of William A. Quarrier, trustee of Mrs. 
D. R. Laidley, vs. Atna Fire and Marine Ins. Co. of Wheeling, the suit 
was brought on a policy identical with that of the Peabody Insurance 
Company. The declaration and pleadings were the same, the same 
objections were made to the pleas offered, and the same action taken 
by the [court] on the demurrer to the declaration and upon the pleas, 
and the same exceptions filed ; but in this case a third special plea 
was offered and rejected. This plea alleged that the plaintiff hereto- 
fore, to wit on the 19th day of May 1873, executed and delivered, with- 
out the knowledge or consent of the defendant, a deed conveying a 
purt of the real estate, with one of the buildings insured thereon—it 
being one of the buildings injured by the fire—to one Joel S. Quar- 
rier, in trust to secure certain indebtedness. This the plea alleges 
avoids the policy, by reason of a provision in it that in case of any 
false representation by the assured of the condition, situation, or oc- 
cupancy of the property insured, or any omission to make known any 
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fact material to the risk, or any misrepresentation whatever, or if the 
interest of the assured in the property be not truly stated in the pol- 
iey, then the policy shall be void ; and also by reason of the provisions 
in said policy before cited and numbered 2 and 4. | 

The plea is defective in not alleging whether the deed of trust was 
executed before or after the policy was executed, and which particu- 
lar provision of the policy was thereby violated ; but disregarding its 
form it presented no real defense. If the deed of trust was executed 
after the policy, it did not violate the provision numbered 3, for it 
was not a sale of the property, or any change of the title, within the 
true meaning of this provision ; for it has been often decided that a 
mortgage or deed of trust before its foreclosure is no alienation or 
change of title according to the true interpretation of these words, 
when used in a policy of insurance. See Shepperd vs. Union Mut. 
Fire Ins. Co., 38 N. H., 232; Folsum vs. Belknap County Mut. Fire 
Ins. Co., 10 Fost., (N. H.,) 231; Howard Ins. Co. vs. Bruner, 28 
Penn. St., (11 Harris,) 50; Jackson vs. Massachusetts Mut. Fire Ins. 
Co., 23 Pick., (Mass) 418 ; Conover vs. Mutual Ins. Co. of Albany, 
3 'Denio, (N. Y.,) 254 ; Tittemore vs. Verm. Mut. Ins. Co., 20 Ver- 
mont, 546 ; Same case, 1 Comstock, (N. Y.,) 290 ; Pollard vs. Somer- 
set Mut. Fire Ins. Co., 42 Me., 221; Smith vs. Monmouth Mut. Fire 
Ins. Co., 50 Me., 96; Dutton vs. New England Mut. Fire Ins. Co., 9 
Fost., (N. H.,) 153 ; Rollins vs. Columbian Mut. Fire Ins. Co., 5 Fost., 
(N.H.,) 200 ; Rice et al. vs. Tower & Frei, 1 Gray, 426 ; May on In- 
surance, p. 294. 

It is true that the contrary doctrine has been held in Indiana in 
the case of McCullock vs. Ind. Mutual Fire Ins. Co., 8 Blackf., 50, and 
Indiana Mutual Fire Ins. Co. vs. Coquellard, 2 Carter, 645 ; and also 
in Western Mass. Ins. Co. vs. Ricker, 10 Mich., 279. 

But these decisions ought not to be regarded as rendering even 
doubtful, the propriety of the conclusion that a deéd of trust is neither 
a sale or change of title such as was contemplated by the provisions 
of the policy when it declared that a sale or change of title should 
render void the policy. If the company had intended that a deed of 
trust should have this effect they should have so provided. If that 
was their purpose they have not used appropriate language to express 
such purpose. They have, to say the least, left itin doubt. And a 
contract should be avoided only by clear language, and never by 
doubtful phrases. If the deed of trust was executed before the policy, 
does the fact that it was not made known to the company render the 
policy void? It is not alleged that there was any misrepresentation, 
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nor has there been any omission to make known any fact material to 
the risk. If, as we have seen, the company permitted the assured to 
execute any deed of trust he chose after the policy had been issued, 
as we have seen they did, is this not conclusive that they did not con- 
sider the giving of a deed of trust by the assured, materially increased 
their risk? And therefore the failure to notify them, when the policy 
was issued, that a prior deed of trust had been given, cannot be re- 
garded as an omission to make known a fact material to the risk, nor 
can it be said that the interest of the assured in the property was not 


truly stated in the policy. It simply states that the property is his ; 


and there being alien upon it did not prevent it from being his, 
or render this statement untrue. 

We have seen that the policy itself shows that the company re- 
garded the existence of said lien as not materially affecting the risk, 
and unless they inquired particularly into the title of the property, a 
general statement by the assured that the property was his is suffi- 
cient. See Flanders on Fire Insurance, 372-375 ; Strong vs. Manu- 
facturers Ins. Co., 10 Pick., 40; May on Insurance, 310; Cumber- 
land Valley Mut. Pro. Co. vs. Jai, 48 Pa. St. R., 374; May on Insur- 
ance, 313. 

We conclude, therefore, that the court did not err in rejecting this 
third plea. The only remaining question is, did the facts proven 
justify the court in finding for the plaintiff? In the case of Quarrier 
vs. Peabody Insurance Company, by consent the case was submitted 
to the court instead of toa jury. All the facts have been certified, 
and the second count in the declaration was not, I think, sustained 
by the evidence. This count could have been sustained by the evi- 
dence only by proving an adjustment of the loss to be paid by the 
defendant—that is, a mutual agreement as to the amount of the loss 
for which the defendant should be responsible. Such mutual agree- 
ment is not shown by the evidence. 

It is true the plaintift’s witnesses do prove in general terms 
that the agents of the defendant, Rodgers & Bishop, did adjust 
with the agent of the plaintiff, A. T. Laidley, the loss at $1,495.95 ; 
but at the same time they say that this adjustment was reduced 
to writing, and the plaintiff produced this writing, and on its face it 
shows that no adjustment was ever made, and that all that was done 
was that the defendant’s agents made out a statement of the entire 
loss, which they stated at $1,495.95, and they further stated that of 
this loss the Peabody Insurance Company was to pay $332.434, the 
A®tna company a like ‘sum, leaving a balance to be paid by the other 
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insurance companies, or not to be paid at all. To this was added a 
statement of what the plaintiff claimed,—that is, $747.974,—of each 
of these companies, and at the foot of this paper, which was headed 
“ Adjustment of Insurance,” the agent of the plaintiff added a note 
explaining the ground of his claim ;—that is, that the other insur- 
ances had expired before the fire,—so that there was then but these 
two insurances of $2,000 each on the property. 


ADJUSTMENT OF INSURANCE. 





Amount of Insures Pays on Ins. 

Insurance, Wilson. Building. counters, etc. Pays. 

$2,000.00 $480.00 $151.324 $80.00 $68.885 
Peabody 2,000.00 480.00 151.32} 80.00 68.885 
See memo. other Ins. 5,000.00 1,200.00 378.30 200.00 172.223 


$2,160.00 $680.95 $360.00 $810.00 


Claims of Atna..... $2,000.00 $480.09 ,|$340.475 $80.00 $80.00 
«© «Peabody... 2,000.00 480.00 340.473 80.00 80.00 


Insures Laid- Ins. ; 
ley & Miller. Pays. counters, etc. Pays. 


$547.00 $80.00 $113.00 $32,225 
Peabody 547.00 80.00 113.00 32,223 
See memo. other Ins 1,367.50 200.00 282.50 32.224 


$2,461.50 $360.00 $508.50 $145.00 





Claims of Aitna $547.00 $180.00 $113.00 $72.50 
‘© 64t Peabody... wcveces 547.00 180.00 113.00 72.50 


Insures Arnold Ins. Pays 
Building. \e counters, etc. Total. 


$640.00 $140.00 $332.43} 
Peabody.... ...+- phiwssekGss 640.00 140.00 332.434 
See memo. other Ins 1,600.00 350.00 831.084 


$2,880.00 $630.00 $1,495.95 


Claims of tna : $140.00 $747.973 
sc 66 Peabody i eeee 140.00 747.97% 


The other insurance expired on the 2d December, so there was no insurance ex- 


cept the $2,000 in each of the above companies. 
A. T, Larpiey. 
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The defendant’s witnesses proved that when the alleged adjust- 
ment was made the defendant’s agents did fix the entire amount of 
the loss at $1,495.95, and upon this as a basis they estimated the 
liability of the defendant at two ninths thereof, or $332.484, which is 
what they thought the defendant ought to pay; but the plaintiff's 
agent would not agree to this, but claimed that one half of this 
$1,495.95, or $747.974, should be paid by the defendant ; because the 
other insurance having expired before the fire, the plaintiff's agent 
claimed that these two companies should pay the whole loss, The 
truth of this controversy existing at that time is abundantly shown 
by examining this alleged adjustment. The general language used 
by plaintiff's witness, that an adjustment had been made of this loss 
at $1,495.95, must be understood not as an agreement by the defend- 
ant to pay that sum, but that this sum was agreed to be the entire 
loss and therefore the basis of an adjustment. The paper made out 
at the time shows that while the parties did agree upon this $1,495.95 
as the total amount of loss, they did not agree what portion of it 
should be paid by the defendant, the one side contending that only 
two ninths of it was due from the defendant, and the other that one 
half of it was so due. The defendant afterwards made a formal 
tender of this two ninths of $1,495.95, which the plaintiff refused and 
brought this suit. : 

I think, therefore, it is clear that the evidence showed no adjust- 
ment, and that on the general count inthe declaration the law was 
for the defendant, and if it had been the ouly count the issues should 
have been found for the defendant. But on the first or, special count 
the evidence fully sustained the plaintiff’s case ; all the facts alleged 
in it, or which should have been alleged in it, were clearly proven, ex- 
cept that no direct evidence was offered to prove the plaintiff’s inter- 
. est in the property ; but this was sufficiently proven by the produc- 
tion of the policy, which on its face stated that the property was his. 
It being thus shown that it was his property when the policy issued, 
the court was justified, in the absence of any proof to the contrary, 
in drawing the inference that this property had been disposed of in 
finding that it was still the plaintiff’s property at the time of the fire. 

In the case of Quarrier vs. Autna Fire and Marine Insurance Com- 
pany of Wheeling, the evidence was substantially the same, except 
that in that case the [authority of the] agency of Rodgers & Bishop 
to bind the defendant by an adjustment was disputed, which it was 
not in the other case. This case was submitted to the court in a de- 
murrer to the evidence filed by the defendant. For reasons already 
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" stated, the finding of the court was right, the evidence sustaining the 
first count in the declaration, but not sustaining the second count. 
Nor should this finding have been different if all the evidence offered 
by the defendant, some of which was rejected, had been received— 
this rejected evidence being offered to sustain the rejected pleas. 

I have not deemed it necessary to consider the question as to what 
effect the conduct of the defendant or its agents in either of these 
cases should have, if any, as a.waiver of any of the provisions of the 
policies ; for without any waiver the facts proven show that they are 
liable for the amount found against them respectively. Nor is it ne- 
cessary to indicate what portion of the evidence rejected by the court 
ought to have been received. The views of the legal rights of the 
parties above given will guide the court below in the admission and 
rejection of evidence, and no real difficulty can occur in the admission 
and rejection of evidence, when these cases are again tried, after the 
settlement of the law which is to govern in their trial. 

If the first count in the declaration had been correctly drawn, and 
ajl the necessary allegations made in it to give the plaintiff a right of 
action, the judgment rendered by the Circuit Court ought to be af- 
firmed ; but this not being the case, and the evidence in this case not 
sustaining the second count in the declaration, the judgment rendered 
by the Circuit Court in each of these cates in favor of the plaintiff 
must be reversed and annulled, and the appellant must recover of the 
appellees in each of these cases his costs expended in this court ; and 
the court, proceeding to render such judgments as the court below 
ought to have done, doth in the case of William A. Quarrier, trustee 
for Mrs. D. R. Laidley, vs. Peabody Ins. Co., set aside the finding of 
the court on the trial of the issues joined, and doth award a new trial 
of the issues, the costs of the former trial to abide the final result of 
the case. 

And in the case of William A. Quarrier, trustee of Mrs. R. D. Laid- 
ley, vs.. tna Fire and Marine Insurance Company of Wheeling, the 
court doth set aside the demurrer to evidence and the verdict of the 
jury, and doth award a new trial of the case, the costs of the former 
trial to abide the final result of the case, and both of the cases are re- 
manded to the Circuit Court of Kanawha, with directions to grant to 
the plaintiff in each of these cases leave to amend the declarations, 
and to be further proceeded with according to the principles laid 
down in this opinion, and further according to the principles and 
rules governing courts of common law. 





Levy vs. Peabody Ins. Co. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


Error from Kanawha Circuit. 


L. W. LEVY, Plaintiff below and Defendant 
in Error, 


vs. 


PEABODY INS. CO. or WHEELING. 


In American pleadings, it is not necessary to specifically allege waiver in the plead- 
ings in order to prove it on the trial. 


The company defendant filed a special plea alleging non-performance of a policy 
condition requiring notice of other insurance. 


Held, that a permission to the plaintiff to file three special replications alleging 
facts that would constitute a waiver was not error. 


An adjustment, made with full knowledge of the fact that other insurance had been 


procured without consent, is a waiver of the policy condition requiring such 
consent. 


Evidence that the secretary came on to adjust the loss, that he had the goods in- 
voiced ; that he apportioned the loss among the companies, that he sanctioned 
an indorsement of the «mount of liability on the backs of the policies, and 
directed the preparation of a paper headed ‘‘ Adjustment of losses,’’ made out 
in duplicate, and one copy given to plaintiff, and afterward told plaintiff 
‘* We have done the best we could for you—we could not give you any more,’ 
is valid evidence of an adjustment by the company. 


Where the proofs of loss was sulmitted to the secretary, and indeed made out 
under his direction, and when returned he did not object because a notary’s 
certificate was not attached, but proceeded to adjust the loss tu his own satis- 
faction, this was a waiver of the policy requirements that notice must be given 
of other insurance, and that proofs of loss must be accompanied with a no- 
tary’s certificate. 


Judgment affirmed. 


Error by the Circuit Court was alleged on the following grounds ; the 
further facts sufficieatly appear in the opinion : 

1, In sustaining the objections tv the plea to the jurisdiction of 
said Circuit Court. 


. 
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2. In overruling the demurrer to the declaration. 

3. In overruling the objections to the three special replications to 
defendant’s special plea. 

4. In overruling the motion to set aside the verdict. 

5. In overruling the demurrer to evidence. 

This suit was founded on the policy of insurance, and in making 
out his case, plaintiff did not prove that the property lost was the 
property insured ; nor did it appear that the plaintiff furnished the 
certificate of a notary public as to the loss, under the seal of such 
notary, as required in the policy, notwithstanding plaintiff’s declara- 
tion avers that he specially complied with that provision of the policy. 
It also appeared that the plaintiff, in defiance of the provisions of 
the policy, and without defendant’s knowledge or consent until after 
the loss, tock out other insurance in other companies. The matters 
alleged in the replications are relied on to obviate this difficulty, but 
those matters are no defense, and if they are, they were not proved. 


Knicut & Nasu, for Plaintiff below. 
Wa. H. Hogeman, for Defendant below. 


Green, J. 

On June 27th, 1874, L. W. Levy brought an action of assumpsit 
in the Circuit Court of Kanawha County, against the Peabody Insur- 
ance Company, on a policy of insurance dated March 18th, 1873, 
whereby the defendant insured against fire for one year from that 
date, to the amount of $1,800, his stock of ladies’ and gentlemen’s 
furnishing goods, notions, fancy goods, and such other goods as are 
usually kept in a ladies’ and gentlemen’s furnishing goods store, in a 
certain building in Charleston, West Virginia. The writ was return- 
able to August rules 1873. The defendant then filed a plea to the 
jurisdiction of the court, which is an exact copy of the plea to the 
jurisdiction filed in the cases of Quarrier vs. Peabody Ins. Co., and 
Quarrier vs. Aitna Fire and Marine Ins. Co. of Wheeling, decided at 
the present term of this court. [Reported on p. 741, ante.] On motion 
the court struck out this plea. This action of the court was right, 
for the reasons assigned in the opinion in said case, decided at this 
term. 

The declaration of the plaintiff was upon the policy itself, which » 
was set out at length in the declaration, and contained the provisions 
set’ out in the policies in said cases before referred to, and others, of 
which it is only necessary to quote the following: ‘If the plaintiff 
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shall have,.or shall thereafter make any other insurance on the 
property in said contract or policy described, or any part thereof, 
without the consent of the defendant written on the said contract or 
policy, then the said policy shall be void.” The plaintiff in bis decla- 
rativn alleged that he “ has duly kept and performed all the require- 
ments and conditions contained in said policy, and so continued from 
thence up, and till the time of said loss.” He also alleges “that he 
did also produce and deliver to the defendant, at its office in the city 
of Wheeling, a certificate under the hand and seal of D. C. Gullaher, 
a notary public nearest the place of said fire, and who was not con- 
cerned in any loss occasioned by said fire as a creditor or otherwise, 
and not related to the plaiutiff. That he the said D. C. Gallaher has 
examined the circumstances attending the loss sustained by plaintiff 
by said fire, and knew the character and circumstances of the plain- 
tiff, and be verily believed that the plaintiff by misfortune, and with- 
out fraud or evil practice, had sustained loss and damage on the 
property insured to the amount of $1,428.41.” The matters set forth 
above are by the policy required to be done by the plaintiff, but no 
penalty is attached to his failure to do this by the terms of the 


policy, except that the loss is not payable till these things have been 
done. 


The defendant demurred to the declaration, but has presented to 
this court no grounds on which his demurrer is based, and I see no 
defect in the declaration. The demurrer was properly overruled. 
The defendant then pleaded non assumpsit and issue was joined ; he 
also tendered aspecial plea in which he set forth the above provisions 
of the policy, requiring the consent of the company to be indorsed on 
the policy before any other insurance of the property could be made, 
under the penalty of the policy being forfeited, and alleged that “ with- 
out the knowledge or consent of the defendant, the plaintiff did, after 
the issuing of the aforesaid contract, or policy, and before the fire in 
the declaration alleged, make and obtain other insurances on the pro- 
perty in said cont:act or policy described, to wit, $500 in the Nail 
City Fire Insurance Company of Wheeling ; $700 in the Sunbury 
Fire Insurance Company of Sunbury, Pennsylvania, and $500 in the 
Franklin Insurance Company of Wheeling ;” to the filing of which 
plea the plaintiff objected, and the court overruled his objection, and 
permitted this plea tu be filed. The plaintiff then offered three sev- 
eral special replications to the defendant’s speciab plea. 

The first of these special replications alleged substantially that after 
the defendant had full knowledge of all the facts in his said plea al- 
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leged, and after said fire, and before the institution of this suit, defen- 
dant and said three other insurance companies jointly settled and ad- 
justed said loss of plaintiff at $1,428.41, and then and there appor- 
tioned said loss among said companies as follows : To the defendant, 
$457.09 ; to the Nail City Fire Insurance Company of Wheeling, 
$285.68 ; to the Sunbury Fire Insurance Company, $399.95, and to 
the Franklin Insurance Company, 285.68, and the said defendant 
and said other companies agreed among themselves and with the 
plaintiff that they would pay to the said plaintiff their portion of said 
loss as aforesaid ; which the plaintiff agreed to receive, and to dis- 
charge each of them from further liability, which agreement has been 
carried out to all these companies except the defendant, and it prays 
judgment, whether the defendant ‘ought, contrary to said adjust- 
ment and agreement, to be admitted to say that said policy of insur- 
ance is forfeited and void. The second special replication set forth 
the same facts, and adds the further allegation that upon the happen- 
ing of the loss the three other companies became and were liable for 
the whole amount of said loss, independent and exclusive of the de- 
fendant’s liability therefor. The third special replication set out the 
facts stated in the first, varying the statement only by saying that the 
plaintiff disputed the correctness of said adjustment, and claimed that 
the true amount of said loss was largely in excess of $1,428.41, and 
the said defendant, and said three other companies, in consideration 
that the plaintiff agreed to abandon and waive his said claim to ad- 
ditional loss, and to accept and receive the said amount so adjusted 
and apportioned in fu'l discharge of this, and each of their liabilities, 
on account of said loss, agreed then and there among themselves, and 
with the plaintiff, that they would respectively pay to the plaintiff the 
portions of said loss so respectively apportioned to them aforesuid, 
which agreement has been carried out and completed by all of said 
companies except the defendant. 

These replications the court permitted to be filed, and the [defen- 
dant] plaintiff took his bill of exceptions and then rejoined generally, 
and issues were joined. 

On the trial of the issues, the jury assessed the plaintiff's damages 
at $511.02, subject to the opinion of the court on the demurrer to the 
evidence which was filed by the defendant. The court held that the 
evidence was sufficient in law to maintain the issue joined on the part 
of the plaintiff, and it rendered a judgment in his favor for $511.02, 
the damages assessed by the jury, with interest on same from June 2, 
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1876, the day the verdict was rendered, and costs. A writ of error was 
allowed to this judgment. 

Assuming for the present that the three special replications to the de- 
fendant’s special plea all set forth facts which, if true, would have been 
a waiver by the defendant of the forfeiture of the policy, resulting 
from the facts set forth in the plea, I shall consider first whether it 
was proper to permit the filing of the special plea, and the three spe- 
cial replications to it, and what is the effect of these pleadings upon 
the evidence which might be introduced on the trial ? 

There has been considerable diversity of opinion on the proper 
mode of bringing into the pleadings, on the part of the plaintiff, of a 
waiver of the defendant of any of his rights, and what is the effect on 
the admissibility in evidence of a waiver when the plaintiff has wholly 
failed to plead such waiver. 

The.strict rule of common law pleading permitted, if it did not abso- 
lutely require, the plaintiff in his pleading to allege that a defense of 
the defendant had been waived, and how it had been waived ; and the 
English courts still hold that unless the plaintiff in his pleadings 
has alleged such waivers specially, it cannot be proven on the trial. 
But the weight of American authorities is the other way. Thus, “if 
the plaintiff in his declaration (as in this case,) alleges that he has on 
his part performed all the conditions of a policy of insurance, and 
have [has] violated none of its prohibitions, they [he] must be re- 
garded as meaning such as have not been waived. Such as have been 
waived are in effect as if they had never been inserted in the contract.” 
This is the language of Judge Moncure in delivering the opinion of the 
court in West Rockingham Mutual Fire Ins. Co. vs. Sheets & Co., 26 
Gratt., 874 ; and he adds, ‘‘I think the American authorities, or a de- 
cided preponderance of them, show that to be a correct rule with us, 
while the English rule appears to be different. See 4 Rob. Pr., 
443, and 2 Smith’s Leading Cases., Wallace’s Notes, p. 74, and cases 
cited. See also Ketchum vs. Protection Ins. Co.,1 Allen, (New 
Brunswick Reports,) and Lycoming County Mutual Ins. Co. vs. Shel- 
lenberger, 44 Penn. St. R., 259.” 

These views are sustained by the following authorities ; Blakely vs. 
Grant, 6 Mass., 388 ; Whiteford vs. Burckinger, 1 Gill., 143 ; Duval 
vs. Farmer’s Bank, 9 Gills& J., 31 ; Norton vs. Lewis, 2 Conn., 480 ; 
Taunton Bank vs. Richardson, etc., 5 Pick., 444 ; Norton vs. Lewis, 
2 Conn., 480 ; Patton vs. McFarland, 3 Penrose & Watts, (Pa.,) 419. 
And where, instead of a general allegation that he has performed all 
the allegations [obligations] on his part, the plaintiff makes a specific 
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allegation that he has performed a specific duty imposed on him, 
this specific allegation is sustained by the proof that the defendant has 
waived his right to require the performance of this duty. As for exam- 
ple, if a declaration on a negvtiable note allege notice to an indorser, 
this allegation is sustained by proof of such facts as dispenses with 
notice. Shirley vs. Fellows, Wadsworth & Co., 9 Porter, 300 ; Mc- 
Veigh et al. vs. Bank of the Old Dominion, 26 Gratt., 785. See also 
Campbell vs. Bates, 11 Conn., 478 ; Spaure vs. Baltzel, 1 Florida R., 
302 ; Windham Bank vs. Norton, 22 Conn., 213. 

In this case, therefore, though the declaration alleges that the certi- 
ficate of a notary public, such as was required by the policy, was fur- 
nished the defendant, yet this allegation is sustained by proving facts 
which dispense with the necessity of the defendant’s [plaintiff’s] fur- 
nishing such certificate, that is by a waiver of this provision of the policy 
by the defendant ; and there is no necessity, in order to admit such 
proof, that the declaration should have alleged such waiver. In this 
case, the court having permitted the defendant to file a special plea al- 
leging the non-performance by the plaintiff of one of the conditions of 
the policy, concluding it with a verification, there was certainly no error 
on the part of the court in permitting the [plaintiff] defendant to file 
the three special replications thereto, if the facts alleged in them sev- 
erally constitute a waiver of the performance of the duty on the part 
of the plaintiff alleged in the plea not to have been performed ; that is, 
in obtaining the consent of the defendant in writing to the three addi- 
tional insurances. It may be that the defendant would have had a 
right, under a general replication to this plea, to have proven these 
acts amounting to a waiver, but surely no objection can be made to his 
replying to them specially, thus giving the defendant full notice of the 
manner in which he would meet his proposed defense. 

It remains then to inquire whether the acts referred to amount to 
& waiver on the part of the defendant, of his rights to a on the pro- 
vision of the policy set up in his plea. 

The case Egan vs. Hitna Fire and Marine Insurance Company of 
Wheeling, decided at this term of the court, shows that a mere ad- 
justment, if made with a knowledge of all the facts, amounts to a 
waiver of all defenses based on provisions in the policy ; and such an 
adjustment is alleged in each of these special replications, and in 
addition thereto, facts are alleged in each of them, which make it 
still clearer that the defendant is estopped, if these facts are true, 
from setting up any such defense as his special plea proposes. 
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One of these special replications alleges that by this adjustment the 
plaintiff released three other companies from the payment of the 
whole of his loss, which they would have been bound to do if the 
defendant had insisted on his right to avoid the policy he had 
issued. 

Another of these pleas alleged that the [plaintiff] defendant had, as 
a consideration for this adjustment, surrendered a considerable por- 
tion of his claim for loss and damages, not only against the defend- 
ant, but also against three other companies. Acts of the defendant 
much more equivocal have been held a waiver of this provision in a 
policy. See Webster vs. Phenix Ins. Co., 37 Wis., 57; Hayward, 
assignee, vs. National Ins. Co., 52 Mo., 181. 

The only remaining question is, did the Circuit Court err in find- 
ing for the plaintiff on the demurer to the evidence? The evidence 
establishes beyond all question the plaintiff's right to recover the 
‘amount of damages assessed in his favor by the jury, unless he is 
precluded from recovering by reason of his having taken out the 
three insurances named in the special plea, after the issuing of the 
policy, without the consent of the defendant, or by reason of his not 
having forwarded to the defendant with his proof of loss the certifi- 
cate of a notary public, such as the policy required. These facts 
were proven, and will defeat the plaintiff's right to recover, unless 
the defendant is estopped by his acts from setting up such defenses 
by his having waived his right so todo. The only question then is, 
had he thus waived his rights? 

The plaintiff proved by J. D. Moore, an insurance agent residing 
in Charleston, that two or three days after the fire, which occurred on 
January 19th, 1874, J. V. L. Rodgers, the assistant secretary of the 
defendant, had been and was acting as principal secretary of the 
defendant ; the principal secretary, being in bad health, came to 
Charleston to adjust the losses caused by this fire, the defendant 
having several losses by this fire. Rodgers assisted in taking the 
count of the plaintiff's loss. The witness also assisted, till Winans, 
the general agent of the Sunbury company, came on. Coen, who 
was the clerk of the adjusters, made proof of the loss. Rodgers 
made up the contribution, and apportionment of proportion of loss. 
The schedule and apportionment of loss, attached to the proof of loss 
sent to the defendant at that time, is in Rodgers’s handwriting. This 
apportioned to the defendant $457.09; to the Sunbury company 
$399.95 ; to the Franklin company $285.68 ; and to the Nail City com- 
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pany $285.68, in all $1,428.41. Bishop, who was of the adjusters, 
was the general agent of the Franklin company. Winans was the 
general agent of the Sunbury company, Rodgers represented the 
Peabody company, and Bishop and Rodgers, having received a dis- 
patch from the Nail City company, acted for it. Rodgers had the 
goods invoiced two or three times. He gave the witness some of 
Levy’s goods that were damaged, saying that as Levy said that they 
were worth nothing his company would take them. 

Rodgers saw the policy before the invoice was taken. He knew 
there were other insurances on the goods before the invoice was 
taken or he prepared the papers. The figures $457.09 were indorsed 
on the back of the policy by Bishop in Rodgers’s presence. A similar 
indorsement of amount to be paid by each company was indorsed on 
each of their policies. These indorsements were made to guide the 
clerk Coen in making the proper appointments among the com- 
pavies. AJl the other companies paid the amount apportioned to 
them. Coen, the clerk of the adjusters, who came on with Bishop 
and Rodgers under their direction, made out a paper filed, headed 
‘* Adjustment of losses.” So much of this paper as refers to the loss 
of the plaintiff is as follows : 


ADJUSTMENT OF LOSSES. 


No. of Name of company L. W. Levy. 
Date of policy. policy. issuing policy. Insures. " 


April 2, 1873 Franklin 
March 8, 1873 

Oct. 

Dec. 30, 1873 


This was made out in duplicates, one taken to Wheeling, and the 
other left with witness. The plaintiff testified that his losses by this 
fire was between $1,900 and $2,300. Rodgers asked him to invoice 
goods lost. He did so, but Rodgers was not satisfied. With the aid 
of a young man he invoiced them again, but not being yet satisfied, 
Rodgers and Winans invoiced them. Rodgers gave Moore and 
Eagans some of his damaged goods which had been invoiced as lost. 
They took his store books, and kept them a day or so, and brought 
them back with the policy, on which was indorsed $457.09. Similar 
indorsements were made on the other policies, in all over $1,400. 
Bishop and Winans told him to go toa notary, and swear to proof of 
loss. He followed their direction, returned the papers, and gave 
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them to Bishop in Rodgers’s presence. They made no objection to 
these papers. Next day all four parties, Moore, Rodgers, Bishop, 
Winans and plaintiff, being together, Rodgers remarked to plaintiff, 
we have done the best we could for you, and we feel sorry for you, 
but we could not give you any more. 

This evidence, it seems to me, on a demurrer to evidence by the 
defendant, establishes an adjustment, but it is unnecessary in this case 
to establish an adjustment. The policy itself is sued upon, and it 
was only necessary to prove a waiver of the provision of the policy, 
declaring a forfeiture on account of further insurance without written 
consent of defendant, and of the provision requiring, the notary’s 
certificate to be returned with the proof of loss. The proof of loss 
was submitted to the secretary of the defendant, and indeed made 
out under his direction, a part of it being in his handwriting. When 
returned he did not object because the notary’s certificate was not 
with it, but actually adjusted the loss to his own satisfaction—the 
paper made out under his direction, headed “ Adjustment of losses,” 
stating on its face that the defendant pays to the plaintiff $457.09, 
and he expressed regret [that] he could do no better for plaintiff. 

The law as stated above would unquestionably make this a waiver 
of the only matters which stood in the way of plaintiff’s recovery. 
It is true the testimony of Rodgers, Bishop and (oen, as taken by the 
defendant, contradicts these statements, but their statements on 
several points are pointedly contradicted by the plaintiffs witnesses, 
and being thus discredited, it cannot be considered by the court on a 
demurrer to evidence. Rodgers states that he had authority to ad- 
just subject to the approval of the company. He says he told the 
plaintiff that the defendant was not liable, because of the additional 
insurance. This is denied by the plaintiff. He says, at the earnest 
solicitation of plaintiff he assisted him in making out his proof of 
loss, and took it to the defendant ; and the inference is left that this 
is all he did. The whole of plaintiff’s testimony contradicts this. It 
is also contradicted by the evidence of Bishop and Coen, who speak 
of his adjusting this loss. Bishop dces say that he heard Rodgers 
tell plaintiff his company was not liable for anything. But this is 
positively contradicted by plaintiff, and it was further proved by the 
plaintiff that Rodgers was the general agent of the def-ndant, and 
as such settled their losses and made adjustments, and he never in- 
formed the plaintiff that his action had to be approved by the com- 
pany. Under the law which regulates the weight to be given to the 
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defendant’s evidence on his demurrer to evidence, his evidence in this 
case is not entitled to any weight. 

The judgment of the Circuit Court must therefore be affirmed, and 
the appellant must recover of the appellee his costs in this court ex- 
pended, and damages according to law. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


GUSTAVE STOLLE, Plaintiff below and Defendant 
in Error, 
vs. 


AETNA FIRE anp MARINE INS. CO. oF Wuaeetina, 
Defendant below and Plaintiff? in Error. *i: 3; 


In determining whether the ‘facts have been ‘sufficiently established" by the evi- 
dence, where the case comes before an appellate court on a demurrer filed 
by defendant, the rule is, that the demurrant must be considered as admitting 
all that can reasonally be inferred by a jury from the evidence given. by the 
other party, and as waiving all the evidence on his part, which contradicts that 
offered by the other party, or the credit of which is impeached, and all infer- 
ences from his own evidence which do not necessarily flow from it. 

A recital in the policy that the goods were F.’s, and proofs showing the loss to the 
plaintiff S. by their destruction, is evidence from which a jury might reason- 
ably infer that the goods belonged to F. when the policy was issued, and that 
they had been transferred to 8. as owner prior to their destruction. 

The policy provided that unless its assignment is approved by the company by an 
indorsement thereof, the policy shall be void. 

Held, that the courts will only enforce such a provision if the assignment was made 
before the loss. 

Held, that the company by its conduct may waive such a provision. 

Where the policy provided that it might be canceled at the option of the insured, 
and the secretary upon inquiry informed an agent of the insured that it was 
not necessary to send on the policy for an indorsement of the assignment, the 
insured was left in the condition of having the policy terminated without the 
retunding of the premium, if a requirement that consent to the assignment 
should be enforced. 


* Decision rendered May 18, 1877. 
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Held, that this act of the secretary was a waiver of the required indorsement. 


Evidence that adjusters from several companies concerned in the loss, took 
chargeof the adjustment, and evidence of one M., a general agent who procured 
the policy in question, though not the company’s agent, that he learned from 
their statements and conduct that they were authorized to act for that com- 
pany, is evidence from which a jury might infer they were authorized to act 
for the company in question. 


Where the adjusters, with full knowledge of the facts, took evidence of the losses, 
delivered a copy of the adjustment in the handwriting of their clerk to a re- 
presentative of the insured, and agreed to see the company about waiving 
the sixty days clause in the matter of payment, and nothing further was 
heard from the company until payment was refused when demanded at the 
expiration of that time ; 


Held, that this was evidence from{which the court on demurrer had a right to infer 
that an adjustment was made. 


Judgment affirmed. 


GREEN, J. 


The plaintiff in this cause brought an action of assumpsit in the 
Circuit Court of Kanawha County, against the defendant. The writ 
was returnable to September rules, 1874. The basis of the action 
was a policy of insurance against fire, issued by defendant to James 
L. Field on June 23, 1873, whereby, in consideration of thirty dollars, 
they insured him against loss or damage by fire to the amount of 
$1,000 on his stock of groceries, canned goods, wooden ware, cigars, 
tobacco, and such other merchandise as is usually kept in a retail gro- 
cery store, contained in a certain store-house in Charleston. The in- 
surance was for one year from date of policy. The policy contained 
all the provisions set forth in the policy of insurance in the cases of 
William A. Quarrier vs. Peabody Ins. Co., and William A. Quarrier vs. 
AXtna Fire and Marine Ins. Co. of Wheeling, decided at the present 
term of this court, in the report of which [p. 741, anfe,] the material 
portions of these policies are set forth. The only additional provision 
in this policy sued on in this case is,“ If the property be sold or trans- 
ferred, or any change take place in title or possession, whether by legal 
process or judicial decree, or voluntary transfer, or conveyance, or if 
this policy shall be as-igned before a loss, without the consent of this 
company indorsed hereon, then this policy shall be void.” 

On the return day of the process the defendant filed a plea to the 
jurisdiction of the court, which plea was a copy of the pleas to the 
jurisdiction filed in aforesaid cases and decided at this term of the 
court, and on motion of the plaintiff the court struck out these pleas 
as defective. There was no error in striking out this plea, for the rea- 
sons assigned in my opinion in these cases. See 10 West Virginia, —. 
The declaration in this case was very similar to the declarations 
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in these cases, the only difference being that in this declaration it was 
alleged, ‘‘ that on the 29th day of August, 1873, the said Field sold 
all his interest in said property and goods to the plaintiff, and for 
value received the said Field did at the same time, by writing on the 
back thereof, assign and set over to plaintiff, Gus Stolle, and his as- 
signs, all his title and interest in said policy, and all advantage to be 
derived therefrom, which assignment was afterward approved by the 
said ecmpany ; and the said plaintiff then continued to carry on the 
same business at the same place, and under the said policy, as had 
been theretofore done by the said Field.” 

The defendant demurred to this declaration, and each count there- 
of, and the court overruled the demurrer. 

This declaratiow had in it all the defects specified in my opinion in 
the aforesaid cases decided at the present term of this court, and 
without considering whether there were any other defects, the defects 
pointed out in those cases were such that the demurrer to the first 
count of this declaration ought to have been sustained. 

The defendant also offered a special plea, which, though defective 
in form, did present a substantial defense to the first count of the 
declaration, to which count it should have been pleaded, and not to 
the declaration generally. The plea, setting forth the provision in 
the policy above quoted, proceeded: ‘ Notwithstanding said provi- 
sion, and without the knowledge or consent of the defendant, the in- 
sured named in said policy, to wit, James L. Field, after the exe- 
cution of said policy, and before the fire in the declaration mentioned, 
to wit on the 23d day of June, 1873, sold and transferred the pro- 
perty, together with the possession thereof, in such contract described 
to the plaintiff, and did also after the execution of said policy, and 
before the fire in the declaration described, to wit on the 23d day of 
June 1873, assign the said policy to the plaintiff; of all of which the 
defendant had no knowledge until after the alleged adjustment in 
the declaration mentioned, by reason whereof the said contract or 
policy of insurance became, was, and is absolutely void.” This plea 
was rejected by the court, probably because the court considered the 
first count in the declaration as a count on the alleged adjustment, 
and not on the policy—though, for the reasons stated in the cases be- 
fore referred to, the first count was a defective count on the policy, 
and not a count on the adjustment. To this action of the count the 
defendant excepted. 

The defendant then filed the plea of non-assumpsit, and issue was 
joined upon it, and a jury was sworn to try the issue, and the defend- 
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ant filed a demurrer to the evidence. Whereupon the parties agreed 
that if the court should decide the law on the demurrer to the evi- 
dence to be for the plaintiff, the damages to be assessed in favor of 
the plaintiff should be $1,000. 

This agreement was in writing, and signed by the counsel of the 
parties. And the jury was therefore discharged. The demurrer to 
the evidence shows all the facts necessary to make the defendants liable 
upon the policy, if the fact that the property assured belonged to 
Field when the insurance issued, and had been sold by Field to the 
plaintiff before the fire, can be held to be sufficiently proven, and that 
the defendant approved in writing by indorsement thereon, the assign- 
ment of the policy, or if such approval has been legally waived by the 
defendant. 

In considering the question whether these facts are sufficiently es- 
tablished we must bear in mind that the case comes before us on a 
demurrer to the evidence filed by the defendant, and that the rule in 
such case is “ that the demurrant must be considered as admitting all 
that can reasonably be inferred by a jury, from the evidence given by 
the other party, and as waiving all the evidence on his part which 
contradicts that offered by the other party, or the credit of which is 
impeached, and all inferences from his own evidence which do not 
necessarily flow from it.” Muleman vs. National Insurance Co., 6 
W. Va. R., 508. 

With this as the proper rule in applying the evidence, I think the 
evidence establishes the right of the plaintiff to recover on a proper 
suit based on the policy. There is no direct proof that Field, at the 
time the policy of insurance was issued, owned the stock of goods 
named in the declaration, or that he afterward sold them to Stolle, 
the plaintiff. But the policy itself, which was in evidence, recites that 
these goods were his, the said Field’s, and the proof shows that the 
loss to the plaintiff by the destruction of these goods by fire, during 
the continuance of the pclicy, exceeded $1,000. From these a jury 
might reasonably infer that the goods iasured belonged to Field when 
the policy issued, and that they had been transferred to Stolle as 
owner, before their destruction by fire. 

The evidence shows that Capt. Moore of Charleston procured this 
policy for Field, and that the premium on it was paid by Field to 
Moore ; that Mr. Reynolds was a clerk of Moore’s, who is an insur- 
ance agent. Field proves that “On August, 29th, whilst Capt. Moore 
was at White Sulphur, the plaintiff came to him to transfer policy for 
Fields. He filled up the assignment, and Fields signed it. At the 
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foot of the assignment there was a memorandum to be signed by sec- 
retary ; he saw Fields sign transfer, went to Wheeling on business 
for Burdett ; went to Peabody Insurance office, and met Mr. Rodgers. 
He introduced him to J. R. Miller, secretary of Atna Insurance Com- 
pany, same party who signed the policy in evidence. Told Miller he 
had transferred policy for Fields to Stolle, and as the form of his 
transfer had to be sent to home office to be approved by secretary, 
said to him, “ As I am here, and have mentioned it to you, would it 
be necessary to send policy on to be approved?” and he said, “ No, 
it would not ;” and he left him there. This was, he thinks, Septem- 
ber 2, 1873. There was no agent for defendant in Charleston. He 
was clerk for Capt. Moore. The conversation with Miller took place 
in door of Aitna office. 

The assignment on the back of the policy referred to by witness 
Reynolds, is in these words : 

‘*For value received I hereby transfer, assign, and set over to Gus 
Stolle, and his assigns, all my title and interest in this policy, and all 
advantages to be derived therefrom. Dated this 29th day of August, 
1873. James L. Field.” 

And the form of the approval printed at the foot thereof, referred 
to also by witness Reynolds, was in these words : 

“ Approved, W. Va., this — day of , 187—. 

, Secretary.” 

Three questions arise from this transfer. The first is, Will the pro- 
vision in the policy, that unless an assignment of the policy is ap- 
proved by the company by an indorsement thereof, that the policy 
shall be void, be enforced by the courts? And secondly, can this ap- 
proval be waived? And thirdly, if so, do the facts above deposed to, 
amount to a waiver ? 

The courts will enforce such a provision in a policy, provided the 
assignment prohibited is, as in this case, before the loss. If, how- 
ever, the policy attempts to prohibit under penalty of forfeiture of the 
policy after the loss has occurred, the courts will not enforce it ; they 
regard such prohibition as contrary to public policy. Minturn vs. 
Ins. Co., 10 Gray, (Mass.,) 507 ; Smith vs. Saratoga Ins. Co., 1 Hill, 
N. Y., 497. 

In the first of these cases it was admitted that upon a proper as- 
signment of a policy assented to by the insurers, the assignee could 
sustain an action as upon a new and original promise to indemnify 
against luss if any occurs. But it was held that if the policy required 
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the assent of the company to be in writing, it could not be approved 
by parol. 

In the second of these cases, the policy had a clause in it whereby 
the policy was declared void if assigned without fhe consent of the . 
company in writing. And the court held unless waived by the com- 
pany, this stipulation of the policy would be enforced. It seemed to 
be assumed in this case that this provision in the policy might be 
waived. 

In the case of the Pennsylvania Ins. Co. vs. Bowman, 44 Pa. St. R., 
(8 Wright,) 89, the policy provided, “ that the policy should be void 
upon assignment thereof, unless notice is given at the office of the 
company, and the same be approved, and indorsed thereon by the 
secretary, or other authorized officer of the company ;” this policy 
was assigned absolutely, by written assignment. Sometime afterward 
the pres dent of the company, on a separate piece of paper, approved 
an assignment of the policy to these parties as collateral security for 
certain purposes. This paper was attached to the policy by a wafer, 
and is supposed to have referred to the absolute assignment aforesaid, 
though the date of the assignment approved is not given in the ap- 
proval. After the loss of the property, a letter was written by the 
president of the company, though not signed officially, to these as- 
signees, asking certain proposals in reference to the property, looking 
to an adjustment of the loss with them. The court held this appro- 
val of the president, though not indorsed on the policy, was sufficient, 
and adds, “but whether it were or not, it is clear that the defendants 
by their conduct, and by this letter, waived a more strict compliance 
with the condition, which they had a right to do, as they could have 
waived entirely a provision intended only for their protection.” I con- 
cur in the conclusion that this provision may be waived by the con- 
duct of the defendant, or, to speak more properly, the defendant by 
his conduct may be estopped from insisting on this provision. 

The remaining question is, Did the defendant’s conduct in the case 
before us estop it from insisting on the fact that the approval of this 
assignment was not indorsed on the policy ? 

The general question as to what conduct of the defendant will 
amount to a waiver, or an estoppel of the company, is discussed in 
Muleman vs. National Ins. Co., 6 W. Va., 508, and the conclusion 
reachéd [is that] “ the act relied on as a waiver must be such as to 
estop a party from insisting on performance of the contract, or forfei- 
ture of the condition.” There must be some act or declaration of the 
defendant, or of the defendant’s agent, to the plaintiff which so affected 
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the conduct of the latter to his injury, as that it would be unjust now 
to permit the defendant to set up, or have the benefit of the clause of 
the policy in question ; it is not necessary to an equitable estoppel 
that the party should intend willfully to mislead ; but whatever may 
be the intent, if he makes such a representation as a sensible man 
would take to be true, and believes that it was meant he should act 
upon it, and he does so act, the party making the representation is 
precluded from contesting its truth. 

To sustain which positions the court refers to Bigelow on Estoppel, 
524, 553 ; Ripley vs. Adtna Ins. Co., 30 N. Y., 136, 164 ; 50 N. Y., 
575 ; Herman’s Law of Estoppel, 343, 331. 

In the case under consideration there is this provision in the policy : 
“This insurance may be terminated at any time at the request of the 
assured, in which case the company shall retain only the customary 
short rates for the time the policy has been in force.” Under this 
provision the assured had a right to terminate his policy at any time, 
and in such case had a right to demand the return of the premium 
paid, except that the company could retain the customary short rates 
for the time the policy had been in force. . 

The company had a right to decline to consent to the assignment of 
the policy, but if they had done so the assured could of course have 
exercised his right to terminate the policy, and demand the return of 
the premium paid for a year in advance, less the customary short 
rates for the time the policy had been in force. Of this right, however, 
the assured was deprived by being induced [misled] by the declaration 
of the secretary that it was not necessiry to have his indorsement of 
the approval of the company of the assignment on the back of the 
policy ; this left the assured in the condition of having the policy ter- 
minated without the refunding of any portion of the premium paid in. 
Such a result, if permitted, would operate an obvious injury to the as- 
sured, and upon the principles above laid down it would be unjust to 
permit the defendant to have the benefit of this clause of the policy, 
he having, to the injury of the plaintiff, declared that it was unneces- 
sary to comply with it on his part, when it is remembered that the 
blank form of approval, printed on the back of the policy, showed that 
the secretary of the company was the proper officer of the company to 
approve an assignment. 

The plaintiff cannot be considered as having acted otherwise than 
prudently, when he by his agent called upon this secretary to know 
whether it was necessary to send the policy on for his approval of this 
assignment, and when he replied that it was not necessary, a sensi- 
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ble man might well take this to be so, and believe that it was meant 
he should act upon it. Iam therefore of opinion that this con luct 
of the secretary of the company es‘ops them from relying on this 
breach of this condition of the policy. 

It is said, however, that the secretary did not make this statement 
to the plaintiff, and that the statement was made to a third purty, and 
that there is no evidence that it was ever c mmunicated to the pliin- 
tiff. But the evidence shows that in making this assignment in a 
binding and eff ctual manner, ths p irty, who 1s call-d a third person, 
to whom this statement was ma le, was relly the pliintiif’s agent, and 
therefore it must be held that the p'aintiff not only knew of this state- 
ment, but that bis conduct was influenced by it. If, then, the first 
count in this declaration had been a count properly drawn, and based 
on the p>licy, the evidence would under such a count have justified 
the fiuding of the court. But this count we have seen is fataliy defec- 
tive, and the demurrer to it shoul! have been sust ined. 

The judgment of the court c.unot therefore be permitted to stand, 
unless the evidence would have justified the finding of the cou:t un- 
- der the second count, which is a common count of in simul compu- 

tassent. 

There was filed with this count the following bill of particulars : 

“7iina Fire and Marine Insurance Company to Gus. S.wolle, 
Dr —1874. February 9th.—For amvunt of lwss by fire on 19th 
January, 1874, on stuck of groceries, ete., as insured by your policy, 
No. 2360, in. favor of James L. Field, aud by said Field assigned to 
me, with yonr approval, and which loss was adjusted by you on 9th 
February, 1874, $1,000.” 

Tf then there was such ana Ijustment the plaintiff is entitled to have 
the judgment rendered in this cause affirmed, otherwise nt. Lhs de- 
fendant being, as we have seen, liable to him under the policy, if it has 
adjusted this policy at $1,000, it is bounl by such adjustme it, aid 
the amount can be properly recovered under this s-c ud or general 
count. Tue defendant claims that the evideuce is insufficient to show, 
first, that Rodgers and B.shop were agents of the defendant author- 
ized to make any adjustment ; and secondly, if tuey could be so con- 
sidered, the evidence fails ts show that any adjustmeut was made in 
point of fact. 

Tue evidence shows that the policy was delivered to ths a-sured 
by Movre, a general insurance agent in Charleston, who was not 
acting generaily as an ageut of the defend in s, haviug n>» contract 
with them ; that Moore received the premiam from the assured, and 
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sent it to Wheeling (after deducting his commission,) to one Rodgers, 
who was the secretary of the Peabody company, and Rodgers paid it 
over in due time to the defendant. 

The propeity named in the policy was damaged by fire on the 19th 
day of January, 1874. The damayes sustained by the plaintiff on 
the stock of goods was upward of $1,100, but the insurance on it 
was only $1,000. This fire destroyed a large amount of other prop- 
erty insured in Wheeling insurance companies. Shortly afterward, 
Bishop, the general agent of the Franklin company, ani Rodgers, 
the assistant secretary of the Peabody company, came with a clerk 
to Charleston to adjust the losses of the Wheeling companies. They 
represented that they were authorized to adjust for the Franklin, 
Peabody, Citizen’s, German, and Nuil City, and the defendant, Wheel- 
ing insurance compunies. They remained there about two weeks, 
and adjusted most of the losses. Moore states that he knew they 
had authority to adjust from these companies, includ ng the defend- 
ant ; this he learned from their statements and conduct in taking 
charge of the adjustments. 

I am of the opinion that this evidence was such that a jury might 
have drawn the inference that these adjusters, Rodgers and Bishop, 
were authorized by the defendant to adjust the loss in this case, es- 
pecially as R dgers, though not emp'oyed by the defendant generally, 
had acted us the agent of defendant in collecting the premium of the 
assured on this very policy. The general spirit of modern decisions 
is to extend rather than limit the power of agents of insurance com- 
panies. Upon the demurrer to the evidence by the defendant, the 
court was bound to draw all inferences from the evidence that a jury 
might reasonably draw ; and I think I am ju-tified in concluding that 
these parties had authority to adjust for the defendant in this case, 
especially, as I will presently show, [as] their conduct in the matter 
seems to have been acquiesced in for some time after their return to 
Wheeling. 

The next question is, Did these parties actually make an adjust- 
ment of the amount to be paid to the plaintiff? Whatever they 
did, was done with full knowlege of all the facts. Moore informed 
these agents, or one of them, that the policy had been assigned by 
Field to Sto.le, and the policy itself, on which was the assignment, 
was shown to one of them, and upon its face it showed there had 
been no consent in writing to this assignment signed by the secre- 
tary—this consent being in blank. They took evidence of Stolle’s 
losses by the fire, and of course knew that he owned the goods. 
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With reference to the making of an adjustment of the loss on this 
stock, to be paid for by the defendant, the proof was that there was 
no « ther insurance on Stolle’s goods. The loss exceeded $1,100, and 
witness, Moore, states that they inquired of him about this a-sign- 
ment of Field’s policy, and left with him a copy of proper adjustment 
in the handwriting of their clerk, which he, witness, delivered to 
plaintif’s counsel ; but he could not state at what they fixe his loss. 
The plaintiff himself says that Bishop took the proof of $1,000 loss. 
The only difficulty apparently was as to the plaintiff's waiting sixty 
days for his money. He wanted them to discount the amount, and 
pay him at once. Bishop said that he could not agree upon any dis- 
count ; that this was a matter which the company itself must do, and 
fix its own terms of discount; that he could not pay any of the 
moneys due the parties, but that he would take the papers to Wheel- . 
ing, and the plaintiff would hear about the discount in a few days, or he 
would get his money in sixty days. He never heard from the com- 
pany. After sixty days he drew on them, and the draft was returned 
protested. ‘he failure of the defendant for these sixty days to com- 
muuicate with the plaintiff would seem to be an approval of their 
promise to him that he would be paid his money in sixty days, if they 
did not inform him they would discount the claim ; and it is but 
reasunable to infer that the action of the adjusters in this respect 
was made known to them on their return to Wheeling. 

From this evidence the court, on a demurrer to the evidence by 
the defendant, had a right to infer that an actual adjustment was 
made ; and thongh the amount of it is not proven, unless it can be 
inferred from the statement that Bishop took the proof of $1,000, 
and from the fact that this was the amount of the policy, and the loss 
was proven before these aljusters to be over $1,000, the inference 
might well be drawn by a jury, and should have been drawn by the 
court on a demurrer to evidence by the defendant, that the amvunt of 
this adjustment was $1,000. There does notin fact seem to have been 
any controversy about the amount, for in the case there is a written 
agreement of the pa:ties by their couns:+! that if the court shall be of 
opinion that the law is for the plaintiff, the damages should be as- 
sessed at $1,000. 

It is true that the defendant’s witnesses testify that the defendant 
never heard of the as-ignment of the policy by Field to the plaintiff, 
till ufter the fire ; never was asked to approve it, and never did ap- 
prove it ; that Bishop and Ro jgers were authorized to ascertain the 
liabilities of each of the Wheeling companies under their several 
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policies, but they had no authority to bind any of them; that the 
only paper the defendent ever received from the plaintiff was his 
proof of loss, and that had been mislaid ; and that they never had 
approved any adjustment of loss made by Bishop and Rodgers. But 
upon a demurrer to evidence, this evidence is entitled to no weight 
under the rule above stated. The defendant excepted to portions of 
the evidence of the plaintiff above stated, but it was all admissible 
under my view of the law as stated above. 

The evidence, then, sustaining the pluintiff’s case as set forth in 
the second or general count, the court properly entered up judgment 
for the pluintiff, and it should not be s-t aside because the first count 
was defective, and the demurrer to it ought to have been sustained. 
For though the court erred in overruling this demurrer to the first 
count, and would also have erred in rej«cting the special plea bad it 
been in proper fo:m, yet as these errors of the court have resulted in 
no injury to the defendant, there being a demurrer to the evidence, 
the court sees the whule case, and being of opinion that the evidence 
received by the court was a!l properly received upon the issue joined 
on the second count, and that this second count was supported by 
the evidence, finds no e1ror injurious to the defend nt. 

The judgment of the Circuit Court must therefore be affirmed, and 
the appellees must recover of the appellant his costs about this appeal 
expended, and damages according to law. 
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SUPREME COURT OF MINNESOTA." 


© a 


Appeal from the Court of Common Pleas, County of Ramsey. 


ST. PAUL FIRE AND MARINE INS. Co., 
Respondent, 


vs. 


LORENZO“ALLIS er at., 7 Appellants.* 


Where an action is tried by the District Court itself without a jury, a motion”in 
that court for a new trial upon the ground that the evidence does not justify 
any finding of fact, is not necessary in order to entitle an appellant to raise the 
question of the sufficiency of the evidence in this court. The statute gives a 
party the right to make the motion below if he desires to do so, but does not 
require him to make it as a prerequisite to his right,to have the sufficiency of 
the evidence examined here. ; 

Ch. 61, Sp. laws 1865, which purports to amend ch. 7 and 8, laws 1853, being the 
charter of ‘‘the St. Paul Mutual Insurance Company,” is not obnoxious to that 
clause of our constitution which forbids the formation _of corporations by 
special act. 
continued user of the franchises of an incorporated and organized company 
by persons assuming to act as the directors and officers of such company, per- 
sons in the actual possession and exercise of such tranchises and in possession 
and control of the company’s records, and who have carried on its business 
without any objection, is competent evidence of the continued corporate ex- 
istence of such company, and that the persons who thus claimed to be its di- 
rectors, and acted as such, were its legal directors. 


Harvey Orrtiosr, att’y for Respondent. 
James B. Brats, & Aus & Atus, att’ys for Appellants. 


Berry, J. 


1. The court before which this action was tried finds as conclusions 
of fact, that the plaintiff is a corporation, and that a certain mortgage 
was delivered to the plaintiff by the defendants, Allis and wife. The 


*From N. W. Reporter. Opinion filed Aug. 11, 1877. 
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defendants claim that these findings are not justified by the evidence. 
No motion for a new trial upon this ground was made below. When, 
however, an action is tried by the District Court itself, without a jury, 
a motion in that count for a new trial upon the ground that the evi- 
dence does not justify any fining of fuct, is not necessary in order 
to entitle an appellant to raise the question of the sufficiency of the 
evidence in this cout. In aiming at its findings of fact, the District 
Court distinctly and directly passes upc n the sufficiency of the evi- 
dence to justify them, and there is no reason why it should be required 
to pass upon it a second time, to entitle a party to review its action in 
the appe late court. The statute gives a party the right to make the 
moti n below if he desires to do so, but dves not require him to make 
it as a prerequisite to his right to have the questicn cf the sufficiency 
of the evidence examined here. 

2. As to the delivery of the mortgage to the plaintiff by Allis 
and wife, the evidence was conflicting. Some of it reasonably tended 
to show that the delivery was made, and some that it was not made. 
By a familiar rule, this condition of the evidence prevents us frum 
disturbing the findings of the fact of delivery. 

8. As respects the corporate character and existence of the plain- 
tiff, there is evidence showing the iucorporation and organization of 
**'The St. Paul Mutual Insurance Company,” under the provisions of 
its original charter, found in chapters 7 and 8, Jaws 1853. By ch. 
61, Special Laws, 1865, chapters 7 and 8, laws 1853, were amended 
in several particulars, 

Defendants contend that ch. 61 isnot properly amendatory of chap- 
ters 7 and 8, but that under the guise of amendments, it creates a core 
poration materially different frm that created by the acts of 1853. 
These acts created a mutual i:surance company, with authority to is- 
sue stock policies to persons desiring such. The act «f 1865 purports 
to make the company an exclusively stock company. ‘his is the most 
radical and important change attempted. We think it is not obnox- 
ious to that clause of our constitution which forbids the formation of 
corpora'ions by special act. 

Its effect is only to authorize the company, created by the acts of 
1853, to exercise its subsisting franchises of carrying on the business 
of fire and mutual insu ance, in a manner different from that prescribed 
by the original charter. This is by no means the foundation of a new 
corporation, for b: th the franchises of corporate existence, as well as 
the general business and purpose of the incorporation as prescribed 
by the original charter, remain unchanged. 
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The evidence in the case further shows a continued user of the fran- 
chises conferred by the acts of 1853 down to March 14, 1865, by per- 
sons assuming to act as the directors and officers of the company ; 
persons who appear to have been in the actual possession and exercise 
of the franchises of the company, to have had the possessin aud con- 
trol of its records, and in general to have carried on its business. 
The records show much looseness and irregularity in the conduct of 
bus ness aud in the election of directors, but nevertheless the fact re- 
mains that the persons who assume to act as the directors und officers 
of the company, were its directors: and officers de facto at least, and 
there is nothing tending to show that their claim to be the directors 
and officers of the company, cr their exercise of its franchises or man- 
agewent of its business, was ever in any way put in question or ob- 
jected to. 

The facts are certainly competent and credible evidence of the cor- 
porate existence of the company on March 14, 1865, and that the per- 
sons who at that time claimed tu be the di: ectors of the company, aud 
acted as such, were its legal directors. 

Upon this evidence, the court below was therefore authorized to 
find that the persons mentioned were the legal directors, and there- 
fore that their acceptance of the act of 1865, in accordance with the 
provisions of its last section, was valid and binding upon the compa- 
ny. The act of 1865, besides making the company exclusively as ock 
ins‘ead of mutual, also changed .ts name to that of the present plain- 
tiff, aud made other alterations of the original charter as respected 
the government of the company, the management of its business, ete, 

Under the charter as thus amendd by the act of 1865, the plaintiff 
claims to exist and act as a corporation. No defect or irregularity in 
the proceedings of the company or its officers subsequeut to the ac- 
ceptance of the act of 1865, affeciiug in any way plaintiff's corporate 
character or existence, is pointed out by the defendants. Even if any 
such defect or irregularity could be found, the case shows such a user 
and exercise of franchises and coiduct of busine-s since the accept- 
ance of tue act of 1865, as certainly furnishes competent and credible 
eviden.e of the corporate existence and character of the plaintiff. 
From all this, it follows that the inquiry arising upon this branch of 
the case, viz., whether the finding that the plaintiff is a corporation, 
is justified by the evidence, must be answered in the affirmative. 

Judgment affirmed. 





CASES DECIDED IN THE LOWER COURTS. 


ESTOPPEL.—REPRESENTATION AND WARRANTY.—SPECI- 
FIC_ INTERROGATORIES FOR THE JURY. 


‘' Superior Court of Indianapolis, Ind.—In General Term, 1877. 


MARY HURD erat.% 
vs,' 
MASONIC MUTUAL BENEFIT SOCIETY. 


Byrretp & Hows, for Plaintiffs.” 


H. W. Harrineton, for Defendant. 

B. K. Exxior, J. 

This was an action upon a policy of insurance issued uron the life 
of Charles W. Hurd, and in which the plaintiffs were designated as 
beneficiaries. 

The error first assigned is that the court erred in overruling de- 
murrers of the defendant to a reply fi'ed by the plaintiff. 

The answer to which the reply was addressed wes based upon the 
written application of Hurd, and upon which the policy i:sned. The 
application contained amcng other questions and answers the follow- 
ing : 

4, “ Are you now in good health?” Answer, “ Yes.” 

5. ‘‘Have you ever had any serious illness or personal injury ? 
If so state particulars, time, name and residence of physician.” An- 
swer, ‘“ Never have.” 

This instrument also provided that the statements contained in it 
were true ; that it should form the basis of the contract of insnrance, 
and that there was no misrepresentation, or concealment of known 
facts. 
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The answer alleges’ that the answers to the questions above quoted 
were false, and known to be so by the applicant. Facts are very fully 
and carefully pleaded, showing the answers to have been false, and 
that the applicant bad full knowledge of their falsity. 

The reply contained these material facts : That Hurd, the applicant 
for insurance, was ignorant of the indications of heart disease, and 
had no knowledge that his heart was diseased ; that he made applica- 
tion to the defendant’s agent fcr insurance ; that the agent went with 
him to the defendant’s medical examiner, for the purpose of having a 
medical examination made ; that all interrogatories propounded by 
the medical examiner were fully and truly answered ; that the exami- 
ner did make a full and thorough examination ; that he particularly ex- 
amined as to disease of the heart ; tba’ before Hurd signed the appli- 
cation the examiner made out a certificate wherein he stated that the 
applicant was free from all disease, and in sound hea'th ; that the 
medical examiner, before the application was signed, stated to the 
applicant the result of his examination ; and in the presence af the de- 
fendant s agent, and with bis concurrence, wrote the questions and an- 
swers contained in the instrument set out in the answer ; that the ex- 
aminer at the time represented to Hurd that the answers written for 
him were full and true, and that he was in sound health, and free 
from any disease of the heart ; that the applicant being utterly ig- 
norant of any disease of his heart, and relying upon the represznta- 
tions of the examiner, and believing that the answers so written for 
him were wholly true, did sign the instrument. 

The reply was good. ‘There is no valid reason why the doctrine of 
estoppel should not apply to such a case as that we are now considering. 
The medical examiner, chosen by the insurance company in conjunc- 
tion with the accredited agent of the company, did, as the reply very 
distinctly shows, induce one who was utt:rly ignorant that he was at 
all affected by disease, to make a contract of insurance, and who in 
doing [so] implicitly relied upon the statemen‘s and representations of 
the company’s agents, made while discharg ng the express duties of 
their agency, and in the direct and immediate business of their princi- 
pl In Flynn vs. Flynn, 14 N. Y. Supr. C. R., (Hun.,) 387, the 
facts were remarkably l.ke those stated in this reply, and the court held 
that the dectrine of esteppel did apply. In Rowley vs. Empire Ins 
Co., 36 N. Y., 550, the question is much discussed, and a doctrine de- 
clared which fully sustains the reply filed in this case. In Plumb vs. 
Cattaraugus Ins. O»., 18 N. Y., 392, Pratt, J., said of a case similar 
to that in hand: “It presents, I think, the precise case for the ap- 
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plication of the doctrine of estoppel in pais as defined in the cases.” 
In Owens vs. Holland, 56 N. Y., 565, Grover, J., in his opinion, criti- 
cised unfavorably the decision in Rowley vs. Empire Ins. Ov., supra, 
but as the opinion s'‘ates, ‘‘ None of the other judges concur in that 
portion of the opinion questioning R wley vs. Empire Ins. Co.” 

Among the very great number of reasons assigned for a new trial, 
are many predicated upon the ruling of the court in admitting and 
excludiug evidence, and very difficult and important questions are pre- 
sented. The court refused to allow the defendant to read in evidence 
a fragmentary deposition of one Dr. Scott. It appears from the re- 
cord, that the witness answered all questions propounded upon the 
exum nation in chief, but refused to answer a great number asked in 
cross-examination, and in effect finally declined to answer at all on 
cross-examination. The ruling of the court in respecting the deposi- 
tion of this witness was correct. 

The difficult questions arise upon the ruling of the court in exclud- 
ing declaati ns made by the insured prior to the application for in- 
surance. Svume of these declarations—many of them indeed—were 
admitted on the trial; but parts of the deposition containing evi- 
deuce of such declarations were suppressed. The depositions of the 
witness«s, Allander, Bridges, Wyatt, Childs, and very many others, 
were suppressed in so far as they contuived declarations of the insured. 
These declarations were statements and warranties of past symptoms 
and conditions of health, and did not accompany any act, nor were 
they made when the insured was suffering from disease. The declara- 
tions which were made at the time of performing some act, or when 
sick, were admitted. It is difficult to conceive upon what elementary 
piiue ple mere declaratious wade by a person whose life is insured can 
be held competent evidence in an action upon the policy instituted by 
the benefiiiaries. The person whose life is insured is not a purty in 
interest, and his statements are not admissible upon the ground that 
they are declarations against interest. The general, indeed almost 
universal, rule, is that statements made by a third person are not 
competent evidence, but should be respected as hearsay. There are 
excepti ns to this rule, and ifthe evidence offered in this case comes 
within uny of the exceptions it should have been admitted. It can- 
not fall within the exception that the declarations of an agent are ad- 
missible against the principal, because an agent’s declarations are ad- 
mits ble ouly when made at the time he is transacting the business of 
his principal. This is the settled law of Indiana, and is, indeed, a 
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well recognized elementary principle. Hays vs. Hynds, 25 Ind., 31 ; 
Rowell vs. Klem, 44 Ind., 290. 

Assuming that the insured was the agent of the beneficiaries, still 
his declarations would not be competent unless made “ at a time when 
he was conducting the business of his priucipal.” The ev.d-nce ex- 
cluded was, in effect, the statement of an agent as to things transpir- 
ing in the past. Nor can this evidence come within the exception which 
allows the statements of one actually suffering from disease or wounds 
to be given in evidence as expressions of suffering. In such cxses the 
statements must be of present existing pain, and not narratives of past 
occurrences. Inhabitants ete. vs. Bacon, 7 Cush., 581. The state- 
ments excluded were not expressions of pain, but rather narratives of 
past occurrences. Neither can it be deemed competent under the 
rule which admits declarations made during a transaction or occur- 
ence because part of the res geste. When declarations become part 
of res geste they must be iuterwoven with the act or transaction, and 
be something more than a narrative of past occurrences. 

In Morse vs. Meacham, 10 N. Y., 207, it is said, ‘‘The general rule 
is that declirations to become part of tht res geste must accompany 
the act which they are supposed to characterize, and must so hirmo- 
nize as to be obviously one transaction.” Enos vs. Tuttle, 3 Conn., 
250 ; 1 Green. Evi. § 108 ; Phil. Evi., 185 ; Rydley vs. Gyde, 9 Bing., 
351. There was in the case we are considering no act accompanying 
the declarations ; nothing for them to blend with or characterize. 
The declarations stand alone, and to admit them would be, it seers to 
me, a clear violation of well defined and just rules of evidence. There 
are, however, cases holding evidence such as that excluded tu be com- 
petent. The cases s-em tv be built upon the early case of Aveson 
vs. Kinnaird, 6 East, 188. The importance of the questions involved 
has demanded a careful examination of that case, and now requires a 
full discussion. 

In Aveson vs. Kinnaird, the person insured was found ill in bed late 
in the day, and in answer to inquiries stated that she “ was very poorly ; 
that she was poorly when she went to Manche-ter, and not fit to go ; 
that it would be ten (10) days before the policy could be returned, and 
she was afraid she could not live till it was made, and then her hus- 
band cou'd not get the money.” Lord Ellenborough held the evi- 
dence admissible upon two grounds: (1,) as the declarations of one 
suffering from illness ; (2,) “that it was a sort of cross-examinution of 
the wife to show she really was not well when she told the surgeon so 
that day.” Grove, J., held it admissible upon the ground that it was 
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a sick person’s statement of her own opinion of her health at the 
time ; adding, “ But in getting at this opinion it is impossible to help 
particular expressions mingling with and coming out of the witness, 
which are nt evidence of the particular facts alluded to.” Lawrence, 
J., concurred with Lord Ellenborough, and said, ‘‘ As to the general 
ground of objection to the evidence as hearsay, it is an every-day ex- 
perience in an action of assault, that what a man has said of himself to 
his surgeon is evidence to show what he suff. red by reason of the as- 
sault. The wife was found in bed at an unnsual time ; she complained 
of illness, and naturally answered her friend’s inquiries by describing 
how long she had been in bed ; and she carried it to a peri d antece- 
dent to her examination by the surgeon at Manchester.” Lord Ellen- 
borough alone carried the doctrine to an extent which would warrant 
the admission of declarations made generally by an insured. The 
other judges did not by any means go so far. But the cases upon which 
Lord Ellenborough relied, and which by analogy, as he asserted, sus- 
tained his theory, have been utterly overthrown. The cases which he 
held closely analogous were thos» which declared that dying declara- 
tions were admissible in civil'actions—a doctrine now everywhere de- 
nied ; such declarations are not sdmissible except in cases of homicide. 

The doctrine of these cases our own Supreme Court has very ex- 
plicitly repudiated. Duling vs. Johnson, 32 Ind., 155. If the cas-s 
which were supposed to furnish the analogy were themselves errone- 
ous, it would surely follow that the result of the analogical reasoning 
would be vicious. Nor has the case cited passed unchallenged ; it has 
been many times repudiated, and very often unfavorably criticised. 
Phillips, in his work on Evidence, declares that it was overruled by 
Stobart vs. Dryden, 1 M. & W., and in this view the Supreme Court 
of Illinois, in Marshall vs. Great Eastern etc., 48 Iil. R., 475, dec'ares 
itsconcurrence. In Runyan vs. Price, 15 Ohio St., 1, it is held to be 
overruled ; and so it is he'd in an earlier case by the same court. 
In Witt vs. Kiodlemuth, 3 Swab & Tristram, 144, the court refused to 
admit the written statemeuts of a patien' adJressed to a physician, 
evidently regarding Aveson vs. Kivnaird with distrust. 

In White vs. Holman, 3 Fairf., 157, the court, in speaking of it, 
said : “In our opinion no general principle can be extracted from a 
case 8) peculiar in its character.” We think, therefore, that the cases 
which build upon that of Aveson vs. Kinnaird hive, at best, a very in- 
secure foundation. It is, however, true that muny ca-es have sp- 
proved the doctrine declared by Lord Ellenborough. In a qua'ified 
degree it has been approved by a majority of the bench of the 
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Supreme Court of the United States, in Mosley vs. Ins. Co., 8 Wall., 
397, but was vigorous'y denied by two of the judges in a forcible 
opivion. In Kelsey vs. Universal Life Ins. Co., 35 C: nn., 225, the 
written statement of the person insured was held competent, and 
Aveson vs. Kinnaird was cited as authority. 

There are many cases holding that the declarations of the insured 
are not admissible. It was held in Westropp vs. Bruce, Baity, 155, 
that the declarations of an insured as to his age were n t competent. 
Io Fraternal Ins. Co. vs. Applegate, 7 Ohio St., 292, it was held that 
the declarations of the wife, whose life had been insured, were not ad- 
missible in evidence against the husband, who was the beneficiary in 
the policy. Similar declarations were excluded in a very forcible 
opinion delivered in Washington Life Ius. Co. vs. Haney, 10 Kans., 
525. A lke decision was made in Evers vs. Life Association, 59 Mo., 
429, although the precise question is not discussed. In Wilson vs. 
Life Association Co., reported in the Central Law Journal, November 
10, 1876, Judye Treat excluded such declarations. In New York, 
the earlier cases were decidedly against the admission of the class of 
evidence under consideration. In Rawls vs. American etc. Co., 27 N. 
Y., 272, such evidence was held inadmissible. 

In Eddington vs. Mutual Life Ins. Co. 5 Hun., (N. Y. Supr. Ct.,) 
the court, speaking of this question, say: ‘‘ The first of th-se ques- 
tions has been conclusively settled in this state adversely to the de- 
fend nts, and it cannot now be treated as an open one.” Rawls vs. 
Am. Mut. Co., supra; Swift vs. Mass. ete. Co.,2 N. ¥. S.C. 303; 
Bliss Life Ins, § 362. “In Mulliner vs. Guardian Mut. Ins. Co., 1 N. 
Y. S. C., 448, in Riw's vs. Mut. Co., 36 Barb., 357, and in other cases, 
the same doctrine was held. In the more recent case of Swift vs. 
Mass. Mut. Ins. Co., Insurance Law Journal, January 1876, the Court 
of Appeals took a somewhat different view of the question, and held 
‘*that when made ata time not too long befvre the application and 
examination, and when a part of the res geste of some act or fact ex- 
hibiting a condition of health which they legitimately tend to explain, 
they are admissible to show knowledge in the subject of the insurance 
of bis physical condition.” If the law should be accepted as declared 
in this last case, it would not render admissible such declarations as 
those offered in the present case, nor does the principle asserted go 
to such an extent as would warrant the admission of statements un- 
accompanied by any act or fact. 

We think our own court has in principle decided the very question 
here involved in the Union Central Ins. Co. vs. Thomas, 46 Ind, 44, 
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In this case the court say, “The party’s own admiss‘ons, whenever 
made, may be given in evidence against him ; but the admissions or 
declarations of his agent bind him only when made in regard to a 
transaction then pending, and, as the writers siy, ‘dum ferret opus.’ 
* * * * The other declarations related to matters which had 
long since passed, and not to a matter then depending. There was no 
joint or other interest bet ween Gibson and the company which could 
make his declarations admissible against the company.” Tie same 
rule must of course apply aguinst the company which obtains in its 
favor. We: re satisfied, both upon principle and authority, that the 
declarations of Hurd were properly excluded. 

Various objections are urged by the defendant against the instruc- 
tions which were given upon the trial. The defend nts contend that 
the court should bave told the jury that the representations contained 
in the applications were to be tuken as warranties, and that if they 
were uvtrue, whether known to beso or not, the policy would be 
avoided and the action defeated. 

The question must be determined by the contract as it was actual- 
ly made by the parties. We recognize very fully the marked and 
important distinction between warranties and repres ntativns, but in 
our judgment the distinction can have no controlling ivfluence under 
the contract in the present case. The application declares that the 
answers c: nt»ined in it were true, and that there ‘‘is no misrepresen- 
tation or conc+alment of any known facts ;” und the policy states that 
the insuravce is made in consideration “of the representations made 
in the application for membership.” Here we have the app'icant re- 
quired only to state that there is no misrepresentation or concealment 
of “known facts ;” and the policy itsef characterizing bis answers 
contained in the application as representations, by the express con- 
tract, therefore, the statements of the insured are decliured to be rep- 
resentations ; and in the applica'ion which the insurer presents, the 
requirement is that there shall be no “ misrepres-ntation or cunceal- 
ment of known facts.” 

We do not think that the court, in the face of this contract, could 
rightfully have extended the representations so as to muke them cover 
things whih to the insured were unknown. The court upon this 
question ins:ructed the jury as follows: “If you find from the evi- 
dence that the application signed by Mr. Hurd, in addition to the an- 
sweis to the several questions, c ntained a statement that the above 
_ are true and fair answers to the forego ng questions, in which there is 
no misrepresen.ation or suppression of known facts, and I acknowl- 
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edge and agree that the above statement shall form the basis of the 
agreement with the society, and that thereupon, in consideration of 
the representations made to it in the application for membership or 
policy of insurance, then Mr. Hurd must be beld to have warr nted 
that he had honestly and truthfully answered said questions to the 
best of his knowledge, information, and belief, and that he bad not 
misrepresented or suppressed any known fact, or facts, touching his 
then condition of health or past srious sickness. 

“Tf you find that he was not in gcod health at the time of the appli- 
cation, or that prior to that time he bad serious illness, and that he 
fa.led to disclose in his answers to the questions propounded to him 
such past serious illness, or failed to truly disclose the fact, if such 
was the fact, that he had suffered from attacks indicating heart-dis- 
ease, or other ailments inconsistent with the idea of goo: health, then 
and in that case the plaintiff cannot recover, whether such omission 
was the result of forgetfulness, design, or carelessness, or a mistaken 
opinion as to the condition of his health. I give the warranty in this 
case the above restricted application, and what I conceive to be the 
proper construction of its language. If this warranty was not true, 
the defendant is entitled to recover, for a warranty must be strictly 
complied with.” 

The instruction was quite as favorable to the defendant as the an- 
thorities warrant. The case of Fitch vs. American etc. Ins. Co., 17 
Am. Rep., 372, is strongly in point, and fully sustains the ruling of 
the courts. A still stronger case is that of Campbell vs. New Eugland 
etc. Co., 98 Mass., 381. Under the doctrine of this last cited case, 
the law was in reality charged too strongly against the pla‘ntiff. In 
the case just cited the court said, ‘‘ When, therefure, from the desig- 
nation of such statements as s atements, or as representations, or from 
the form in which they are expressed, there appears to be no iuten- 
tion to give them the force and effect of warranties, they will not be 
so construed.” Houghton vs. Manf. Ins. Co., 8 Met., 114 ; Jones ete. 
Co. vs. Manf. ete. Co., 8 Cush., 83 ; Towne vs. Fitchburg Ins. Co., 7 
Allen, 51; 1 Phil. Ins. 871,893; 3 Kent Com., 6th ed., 282. 
Vide also, Foukes vs. Mechanics etc. Asso., 2 Big., L. & A. I. R., 631; 
Price vs. Phenix Life Ins. Co., 17 Minn., 497 ; Bli-s on Life Ius., 80. 

The case of the Mutual Benefit ete. Co. vs. Miller, 39 Ind., 474, 
does not conflict with the doctrine declared in the cases to which we 
have referred. There, the stipulation was that if the st :tements con- 
tained in the application were untrue, the policy should be void. Tie 
effect of the language of the policy and application in the case cited 
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is very different from that in the application and policy made by, and 
issued to Charles W. Hurd, in the present case. Still more marked 
is the distinction between the app/ication and policy in the case under 
consideration, and those which were introduced in the case of Adtna 
Ins, Co. vs. Cox, 29 Ind., 586. 

The court, at the request of the defendant, submitted to the jury 
certain interrogator es, and upon the return of the verdict the defend- 
ant requested the curt to compel more full and specific answers to 
some of the interr gatories propounded ; this the court declined to 
do, a) d this ruling is now assigned for error. Hud the interrogato- 
ries been properly requested we think there would have been no such 
error in refusing to compel more specific answers, 'as would justify a 
reversal. The answers were not addressed to matters so essential as 
to have defi ated a general verdict, no matter how full they might 
have been made ; and it was not error, therefore, to refuse to compel a 
more specific auswer. Mutual Benefit Society vs. Camon, 48 Ind., 
264; Manning ete. vs. Gashavie, 27 Ind., 399. 

The form in which the interrogatories were asked, is as fol'ows: 
“The jury with their genera! verd ct are required to answer the fol- 
lowing iuterrogatori:s.” This was not the form in which the statute 
requires tha! interrogatories shall be propounded, and the court might 
properly bave refused to submit thm In Long etal. vs. Doxey, 
50 Ini., 385, the court said, “ The only other question is the refusal 
of the cout to propound certain interroga'ories to the jury at the 
instance of the plaintiff. There was no errvr in this. The interroga- 
tories were not asked in the fourm contemplated by the statute. The 
jury should have been asked to answer them in the event they found 
a general vrdct. 2G. & H., 205, § 336.” As the defeudant did not 
ask the interrogatories in a proper form, it is not in a condition to 
avail iis-lf of a refusal by the court to require more specific answers. 
Tf it cou'd not have compelled any answers at a1, it cannot, certainly, 
demurd that when, as a mere matter of favor, answers are secured, 
they shall be made m ‘re ful and specific. 

The «ppellant iusisis that the cause should be reversed because the 
verdict is c ntrary to or not supported by the evidence. There is 
some evidence iu support of the verdict, and under the familiar and 
firmly sett ed rule we decline to disturb the finding of the jury. It 
may also be rema:ked that there are so many evident omissions and 
imperfectious in the repoit of the evidence, that we hardly think 
the evidence in such a condition ss to warrant, in any event, interfer- 
ence with the verd.ct. We find no error which will justify a reversal. 





